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Parol testimony is admissible to show the real consideration of a contract evidenced by an 
authentic act, when the same is not expressed or described therein. The mortgagor 
who acknowledges an indebtedness as the foundation of the mortgage, when the act 
makes no mention of the source or origin of the debt, can have recourse to parol evi- 
dence to show the consideration of the debt or principal obligation, as a necessary step 
to establish the subsequent extinction or satisfaction of the debt. 

The reason of the rule is that the evidence is admissible, not to vary or contradict the act. 
but to perfect it by supplementing omitted information. 

A party who allows his former attorney to give evidence of matters confided to him by the 
client, without objection, will be presumed to have given his consent thereto, as pro. 
vided for in Article 2283, C. C. 
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t. Authentic acts make fall proof against the parties, not only of their agreement, but also 
of what passed before the notary. Succession of Tete, 7 Ann. 95. 

2. In the absence ot a specific averment of error, fraud, ambiguity and the like, oral testi- 
mony is especially inadmissible to show that the consideration mentioned in an act of 
mortgage was not the true consideration. Such testimony necessarily varies and adds 
to the terms of the written instrument. Vial vs. Moel, 37 Ann. 203. 

3. Attorneys at law are prohibited from divulging confidential communications, without 
the consent of their client. C. C. 2283; 4 N.S, 361; 2 Ann. 923; 15 L. 88; 15 Ann. 533. 

The law being prohibitory, will be enforced by the court, though no formal bill be reserved. 


23 Ann. 747; 24 Ann. 401; 26 Ann. 221. 
4. The filing of a reconventional demand interrupts prescription. Driggs vs. Morgan, 10 
R. 119. , 


The opinion of the Court was delivered by 

Pocueé, J. Plaintiff sues for the cancellation of a special mortgage 
of $2,500, which she executed in January, 1881, in favor of W. R. Bar- 
stow, who is made a party hereto as well as his assignee, Wm. Thur- 
man, the present holder of the mortgage, who is herein represented by 
a curator ad hoc. 

Plaintiff avers that the sole purpose and the true consideration of 
the mortgage were to secure Barstow from any loss or damage which 
might have resulted from a release bond in a litigation then pending 
against her, which bond had been procured for her by Barstow on his 
personal responsibility, and that said litigation having been finally 
settled and the demand against her having been fully satisfied, the 
purpose of the mortgage no longer exists, and that it should be can- 
celled. 

The defense is a general denial, coupled with the averment of the 
good faith of the transfer from Barstow to Thurman in August, 1885, 
with a plea of estoppel of plaintiff’s denial of an indebtedness acknowl- 
edged in an authentic act importing a confession of judgment, followed 
by a demand in reconvention for a judicial recognition and enforce- 
ment of the mortgage. 

The defendants have appealed from a judgment in favor of plaintiff. 

The serious contention in the case involves the objection to any 
parol evidence to show the alleged true consideration of the mortgage, 
on the ground of the familiar rule that such evidence cannot be admit- 
ted against or beyond what is contained in the acts. C.C 2276. 

That rule has been the subject of countless adjudications from this 
Court, and it has been uniformly interpreted and construed so as to 
admit parol evidence to show error or fraud in the acts, or to show the 
real cause of the contract when the same is not fully expressed or de- 


scribed therein. 
Such a construction was followed in very recent opinions of this 


47 
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Court as at present composed, but the earnestnes: with which defend- 
ants’ able counsel have urged the vigorous enforcement in this case of 
the genera! rule, as an inflexible bar against all attempts to abridge or 
modify the irresistible force and effect of authentic acts, has induced 
us to go once more over the whole field of discussion on this subject, 
and to review our whole jurisprudence on a point of more than ordi- 
nary importance and of great interest. 

Our study of the question includes the consideration of a case so 
strikingly similar to the controversy in hand that we herein transcribe 
in full the language used by Judge Martin as the organ of the Court in 
his statement of the salient points discussed in the case of Falcon vs. 
Boucherville, 1 Robinson, p. 337: 

“The defendant is appellant from a judgment perpetuating an in- 
junction obtained to stay proceedings on an order of seizure and sale 
which he had procured, the judgment having been rendered on the 
ground of the absence of any consideration to support the defendant’s 
claim to the mortgage he sought to enforce. The authentic act, from 
which the confcssion of judgment is said to result, expresses only that 
the mortgagor has declared that he owes the mortgagee the sum of 
three hundred dollars, without stating the nature of the debt or the 
consideration from which it arises. The plaintiff alleges that the real 
consideration of the debt of $800 mentioned in the autiientic act was 
the payment by the mortgagee of a judgment which Foley had obtained 
against the mortgagor for $96 and interests, and a compensation to the 
mortgagee for his services in a suit which he was to carry on for the 
mortgagor. * * * That the mortgagee has utterly neglected and 
refused to pay the said judgment * * * _ or to institute the suit 
aforesaid; whereby the consideration of the debt of $300 for which the 
mortgage was given has entirely failed. Our attention is first drawn 
- to a bill of exceptions taken by the defendant to the admission of parol 
evidence to establish the nature of the consideration of the debt and 
its failure. It does not appear to us that the court erred. The plain- 
tiff relied on the failure of the consideration, and as this conside1ation 
was not stated in the act, it became necessary to establish it by testi- 
mony, in order to preve its failure.” 

The testimony was admitted and considered, and under its effects 
the mortgage was annulled. 

Now, in the instant case, it appears from the act that the mortgagor 
only acknowledged an indebtedness of $2500 to the mortgagee, for 
which she executed her note payable in six months, and granted the 
mortgage, and the act contains no statement as to the nature or origin 
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of the debt. Defendants contend that such language necessarily and 
exclusively infers the existence of a past contracted indebtedness, 
and that nothing is open to explanation or discussion. 

In this lies their principal error, for in this case as well as in the 
Falcon case, the consideration of the mortgagor’s indebtedness may 
have arisen from some other cause ; in the former case it was alleged 
to have arisen from obligation of the mortgagee to pay a judgment 
obtained against the mortgagor, and to render certain future services ; 
in this case it is averred to have arisen from the responsibility as- 
sumed and the risk incurred by the mortgagee in procuring a release 
bond for the mortgagor. Jurisprudence and the common experience of 
business men alike demonstrate that a past pecuniary indebtedness is 
not the exclusive source of an indebtedness sufficient to serve as a 
foundation for a mortgage. 

Article 3292 of the Civil Code provides: ‘A mortgage may be given 
for an obligation which has not yet risen into existence; as when a 
man grants a mortgage by way of security for indorsements which 
another promises to make for him.” 

The source of indebtedness used as an example in that article is of 
the essence of the source of indebtedness which plaintiff alleges as the 
foundation of the mortgage which she executed in favor of Barstow. 

Hence we conclude that the silence of the act touching the origin of 
the obligation which the mortgage was intended to secure, left the 
door open to parol evidence to supplement the omitted information as 
a necessary step to show the subsequent failure, or more properly, the 
contingent future extinction of the consideration of the mortgage. It 
is elementary that when the obligation secured by the mortgage be- 
comes extinguished by any legal mode, the mortgage itself ceases to 
exist. In the textual language of the Code (art. 3285), ‘“‘in all cases 
when the principal debt is extinguished the mortgage itself disappears 
with it.” 

The legal and true purport of the proffered parol evidence, as we 
understand from the record, is not to vary or contradict any of the re- 
citals of the authentic act, not to disprove the existence of a mortgage 
as contemplated therein or created thereby, not to establish the non- 
existence of the consideration or of the principal debt which is therein 
stipulated as the foundation of the mortgage resulting therefrom, but 
simply to establish the true and covenanted source or origin of the 
principal debt or obligation sought to be secured, not as a means of 
defeating the legal force and effect of the mortgage resulting from the 
contract, but merely to establish the subsequent extinction of the in- 
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debtedness acknowledged by the mortgagor, the true source of which 
was not set forth or recited in the act, as a means of extinguishing the 
mortgage as the obligation accessory thereto. 

To that end and under that restriction the proffered parol evidence 
was legally admissible, and in that light we have considered it. 

The reason or the philosophy of the rule which, as an exception, 
flows logically from the very terms of the general rule, is that parol 
evidence, in such cases, is admitted, not against or beyond what is con- 
tained in the acts, as a contradiction of the clear recital, or legal mean- 
ing of the stipulations contained therein, but on the contrary, to give 
effect to the contract arising therefrom, by supplementing necessary 
information omitted therefrom, or to ascertain the true intent of the 
parties when the same is not clearly expressed or described therein. 

As thus understood and construed, the rule is not amenable to the 
charge that it tends to destroy or impair the sanctity or binding force 
of authentic acts, but on the cuntrary, it tends directly to enhance the 
validity and efticacy of such acts, by substituting light for darkness, 
certainty for obscurity, and truth for error. 

It is under the sense of such a duty that this court has so uniformly 
sanctioned the rule, and has applied in the following cases, which we 
have selected from a multitude of adjudications in similar contro- 
versies: Berard vs. Berard, 2 La. 3; Broussard vs. Subrique, 4 La. 
350; Palangue vs. Guesnon, 15 La. 311; Williams vs. Vance, 2 Aun. 
909 ; Roberts vs. Boulat, 9 Ann. 29; Laramia vs. Courrégé, 13 Ann. 
25; Fleming et al. vs. Scott et al., 26 Ann. 545; Cole vs. Smith, 29 Ann. 
551; Jackson vs. Miller, 32 Ann. 432; Levy vs. Ward, 33 Ann. 1033; 
Vignie vs. Brady, 35 Ann. 560; Armstrong vs. Armstrong, 36 Ann.551; 
Bellock vs. Gibert, 36 Ann. 565. 

We therefore find no error in the ruling of the district judge, as 
complained of in defendant’s bill of exceptions. 

In our examination of the evidence in the record we are met by an 
objection of defendant’s counsel to the consideration of the testimony 
of W. H. Wise, one of the present counsel of plaintiff, on the ground 
that he was at the date of the act, the agent or attorney of Barstow, 
for the purpose of accepting the mortgage, and that he is prohibited 
by law from giving evidence of anything that has been confided to 
him by his client. 

Without expressing any opinion as to whether Mr. Wise was in that 
transaction the attorney or counsel of Barstow, or whether the subject- 
matter of his testimony involves the disclosure of confidential com- 
munications, within the meaning of the law invoked against him (C. 
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U., art. 2283), we find from the record that no objection was made be- 
low to his testimony by Barstow or his counsel, but that on the con- 
trary, he was cross-examined, without any reservation or explanation, 
touching the instructions received by him from Barstow in connection 
with the mortgage in question. 

The argument that the law is absolutely prohibitory, and that this 
court must exproprio motu discard any testimony given below in viola- 
tion thereof, even in the absence of any objection, is not sound, and is 
not sanctioned by the text of the article. 

Unlike the prohibition contained in article 2278 of the Code, touch- 
ing the absolute and unqualified exclusion of parol testimony to prove 
certain facts, art. 2283 contains a very material qualification to the 
prohibition, namely, that the attorney shall not give such evidence 
“ without the consent of such client.” As no objection was urged by 
the client or his present counsel at the trial below, the consent of the 
client must be presumed, and the evidence thus becomes legal and ad- 
missible. In such cases the client will not be allowed to take his 
chances of testimony of his former attorney, if the same be favorable 
to his cause, and to subsequently repudiate the same if he is frustrated 
in his expectations. 

After a thorough examination of the evidence, we reach the conclu- 
sion that it is overwhelmingly in support of all the necessary allega- 
tions of plaintiff’s petition, and that Thurman, the assignee, who ac- 
quired the note long after its maturity, is subject to all the equities 
which could and do affect the original mortgagee. 

Judgment affirmed. 








No. 182. 
J. HeENryY SHEPHERD Vs. Miss Lizzie Dickson. 

Where the fee of an attorney is a contingent one, as where he agrees to prosecute the suit 
for one-half that mar be realized from the claim or the judgment thereon. prescription 
for the fee only begins to run from the time it is exigible, that is from the collection of 
the judgment. 


PPEAL from the Second District Court, Parish of Bossier. 
Drew, J. 


Land & Land for Plaintiff and Appellee : 
1. In fixing the compensation for the professional services of an attorney in any particular 
case, there are two considerations which will determine the judgment of this Court. One 
‘is the extent and kind of service, and the labor incident to its rendition ; the other is 
the ability of the party who is liable to pay. Breaux, Fenner & Hall vs. Franche, 30 


Ann. 338. 
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2. In an insolvent succession, whose entire assets have been recovered by the labors and 
industry of an attorney, a fee of one-third will be allowed. Succession of Linton, 31 
Ann. p, 132. The fact that the attorney would have received absolutely nothing had his 
efforts failed, should be considered. Ib. 134, ou rehearing. 

3. Where it appears that the services of an attorney have been long continued, wisely 
directed and valuable, this Court will be guided as te the money value of his services (in 
the absence of special agreement as to his fees, and of specific evidence as to the extent 
of his services) by the opinion of the local bar to which he belongs. Successiun of 
Jackson, 30 Ann. 463. 

4. A contingent fee is not exigible until the judgment is collected. It is the duty and right 
of an attorney in such a case to collect and even to revive the judgment, 32 Ann. 305, 
and his fees are not exigible until the judgments are collected. 34 La. Ann, 1187. Hence 
in case of contingent fees, prescription does not run from the date of judgment, but from 
date of collection thereof. 


Snider & Smith for Defendant and Appellant : 


1. Defendant, under the general denial, can prove, when sued on a quantum meruit, a 

special contract to show value. Powers vs. Steamer Patriot, 3 L. 348; Stone vs. Clifford, 

3 L. 349; Budreaux vs. Tucker, 10 Ann. 80. Defendant may, under general issue, 
show any fact tending to prove that she is not indebted to plaintiff as alleged. Frank 
vs. Allen, 3 M. 381; Davis vs. Davis, 17 L. 259; Bonnabel vs. Bouligny, 1 R. 292. 

2. Attorney’s fees are prescribed by three years from date of judgment in the case. R. C. 
C. 3538; Morgan vs. Brown, 12 Ann. 159; Hiestand vs. Labatt, 11 Ann. 30; Howe's 
Heirs vs. Brent, 6 N.S. 248; Morse vs. Brandt, 2 N. 3. 515; Linton vs, Harman, 5 Ann. 
603; Looney vs. Levy, 35 Ann. 1012. Continuity of services does not interrupt pre- 
scription. Coote vs. Cotton, 5 L. 15; Howe’s Heirs vs. Brent, 6 N.S. 248; Cresap vs. 
Winter, 14 L. 553; Cooley vs. Succession of Latourette, 7 Ann. 222; Chadwick vs. 
Waters, 3 N. S. 432; Linton vs. Harman, 5 Ann. 603; Looney vs. Let¥y, 35 Ann. 1012. 

3. The Supreme Court will fix attorney's fees without regard to the opinion of witnesses, 
in accordance to the exertion of legal knowledge, the responsibility incurred and the 
labor bestowed, etc 5 N.S. 399; 3 Ann. 517; 27 Ann. 467; 12 R. 414; 25 Ann. 647 (fee 
reduced from $3,000 to $500) ; 6 Ann. 565. Fee graduated by value of the services ren - 
dered. Stein vs. Bowman, 9 L. 284. 


The opinion of the Court was delivered by 

Topp, J. This is a suit to recover of the defendant $5458, of which 
amount $4625 is an account for professional services as an attorney - 
at-law, and the residue the amount of two written obligations. 

The controversy between the parties is confined to the account for 
professional services. The answer was a general denial and plea ot 
prescription. The jury returned a verdict for the full amount of the 
demand, less $275, declared prescribed, and from a judgment on this 
verdict the defendant has appealed. 

It is shown that the plaintiff was the attorney for the defendant for 
a period of about five years. That his services were rendered in the 
prosecution and defence of many suits, some of them in both the dis- 
trict and Supreme Courts of the State, several involving large amounts, 
greatly protracted and severely and even bitterly contested. 
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They were of a character to impose great responsibility on the at- 
torney and to require the exercise of the utmost labor and skill. 

The services, we find, were faithfully rendered, and in several in- 
stances resulted greatly to the benefit and advantage of the client. 

The account is proved by the testimony of the plaintiff, supported 
by that of the able and efficient judge before whom part of the litiga- 
tion was conducted, and by three of the leading and most experienced 
members of the bar; all of “hom had more or less personal knowl- 
edge of the nature ot the services and the character of the litigation in 
which they were rendered. 

Against this array of testimony we have the testimony of but one 
witness, an attorney of much less experience than the others, who dif- 
fered with them with respect to only one item of the account. 

One of the suits mentioned in the account was a damage suit for 
$15,000. 

It was attempted to be shown that there was an agreement between 
plaintiff and defendant to the effect that he, plaintiff, was to prosecute 
that suit for one-half the amount he might recover on the claim or the 
judgment to be rendered thereon, and besides was to give the defend- 
ant the benetit of his services in all other cases in which she was in- 
terested, and connected with the succession of her father, which em- 
braced most of the items in the account. This agreement was not 
established satisfactorily to our minds. 

Such an agreement was rather of an extraordinary character, re- 
quiring very strong evidence to support it, whilst the evidence offered 
was of the weakest kind, and was flatly contradicted. 

Proof was offered of the fees charged by other attorneys for similar 
services in some of the cases mentioned in the account, and which 
were less than those charged by the plaintiff; and it is contended that 
plaintiff's charges should be regulated by theirs. We cannot accept 
such a test of the correctness or incorrectness of plaintiff’s account. 

These attorneys were as likely to render their services to the de- 
fendant gratuitously if they chose, and many and various circum- 
stances may have governed them in fixing their charges, of which we 
have no knowledge ; and besides, that an estimate made by one per- 
son for services performed should be held up as a rule for another in 
the legal profession, is an unheard of proposition. 

Again, it is urged that this court is not bound by the opinions of at- 
torneys-at-law touching the question of fees any more than by the 
opinions of experts in other matters, and the judges may disregard 
such evidence, and form their conclusions from their own experience 
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and knowledge. We have, to be sure, the power to do this, but from 
our personal knowledge of some of the litigation to which the account 
refers, as members of the court, as well as that derived from an exam- 
ination of the record, and from the great respect we entertain for the 
witnesses who have testified on this point, and confidence in their ex- 
perience and judgment in such matters, we would not feel justified in 


exercising such power. 
PRESCRIPTION. 


The jury rejected $275 of the demand because prescribed, about 
which no question is now raised. 

The plea could have no possible application to any other item of the 
the account unless to the suit for damages of Lizzie Dickson vs. M. 
Hugh Dickson et als. This is the same suit referred to above, in which 
there was a contingent fee—the plaintiff to receive one-half that was 
realized. This suit was decided in October, 1881, and all that was 
realized by the defendant from her judgment therein was collected in 
1883 and 1884. 

The fee was not exigible until these collections were made, 32 Ann. 
308, and consequently prescription only began from that time. 

Judgment affirmed. 





No. 179. 
Mrs. N. T. MuLHAUPT AND HusBaAND vs. WILLIAM ENDERs. 


Failure of lessor to maintain the thing leased in a condition such as to serve the use for 
which it is hired. and to make repairs necessary to that end, while it may give the lessee 
the right to claim a dissolution, or to claim damages resulting from such failure, does 
not confer upon him the right to continue to use and occupy the premises without com- 
pensation ; and if, notwithstanding a suit to dissolve, he fails to restore or offer to re 
store the thing leased to the lessor and continues to use and occupy it, he is liable for 
the rent during the term of such occupancy. 

Where the lessee fails to pay the rent due under such circumstances, the writ of provisional 
seizure is a lawful remedy, and damages cannot be recovered for its issuance. 


PPEAL from the First District Court, Parish of Caddo. 
Taylor, J. 


Land & Land for Plaintiffs and Appellees. 
J. W. Jones for Defendant and Appellant. 


The opinion of the Court was delivered by 
FenneEk, J. Plaintiffs sued for rent due and to become due on a ten 
years’ lease to defendant of a certain building in Shreveport, accom- 
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panied by a process of provisional seizure under which defendant’s 
property on the premises was taken into custody of the sheriff on the 
10th of February, 1885. On the same day, the sheriff, at the instance 
of plaintiff who advanced the premiums, insured the seized property 
for $7,000. On the 15th of February, the property was destroyed by 
fire. 

Thereafter, on March 5th, defendant filed his answer and plea in re- 
convention, in which he admitted the lease, but averred that the lessor 
had failed to comply with his obligation to maintain the thing leased 
in a condition such as to serve the use for which it was hired, and had 
failed to make repairs necessary for that purpose notwithstanding due 
demand, in consequence of which he had brought a suit against plain- 
tiffs for annullment of the lease; averred the destruction of the prop- 
erty by fire; set up that the provisional seizure had been wantonly, 
illegally and tortiously issued; and claimed, as damages, the sum of 
87,600, the value of his property destroyed by said fire and the further 
sum of $500 as counsel fees in this suit, confined in a supplemental 
plea to fees for dissolving the sequestration. 

Subsequently, defendant bonded the policies of insurance which had 
been taken out by the sheriff; voluntarily adjusted his losses by the 
fire with the insurance companies, receiving in satisfaction the sum of 
&5,535 and the debris of the machinery which he sold for $575. 

From a judgment in favor of plaintiffs for $66.66, amount of rent 
due, up to the date of the fire, with privilege, and rejecting the recon- 
ventional demand, defendant has appealed. 

The judgment is certainly correct under the issves and facts of this 
case. 

Notwithstanding his complaints of the unserviceable condition of the 
premises dating back for several months, and notwithstanding his suit 
to annul the lease instituted a few weeks before the present action, 
defendant maintained his occupancy and use of the premises, without 
even oftering to deliver them to plaintiff, and so continued up to the 
moment of seizure. 

It is perfectly clear, therefore, that he was liable for the rent. 

Granting that the alleged faults of the lessor might have entitled the 
lessee to claim a dissolution or damages resulting from such faults, 


they certainly could not confer upon him the right to occupy the prem- 
ises without compensation. Now we have before us no issue as to the 
dissolution of the lease and no claim for damages for any fault of 
lessor under the lease. Under these circumstances, we regard all the 
evidence on the subject of the condition of the premises and the neces- 
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sity for repairs as irrelevant; for, conceding all that plaintiff claims, 
its only effect would be to entitle him to claim dissolution of the lease 
on restoring or tendering the premises to the lessor, or to claim dam- 
ages for non-repair; but if he continued voluntarily to use and occupy 
the premises without even offering to restore them, his suit for disso- 
lution could not dispense him from paying the rent during such 
occupancy. 

The judgment in favor of plaintiff, confined as it was to the term of 
actual occupancy, was manifestly correct. 

From this it conclusively appears that the writ of provisional seizure 
was lawfully issued, and the damages claimed on the charge that it 
was wanton and malicious have no foundation. 

In any event defendant having, under the policies of insurance, 
voluntarily accepted a certain sum much less than the face of the poli- 
cies as the value of his goods destroyed, could not be heard to claim a 
greater amount on that account from plaintiff. 

The writ of provisional seizure having been lawfully issued and sus- 
tained, of course the claim for counsel fees vanishes. 


Judgment aftirmed. 





No. 176. 


JOHN CHAFFE & Sons vs. P. J. TREZEVANT ET ALS. 


1. A contract entered into with the State Board of Engineers, under act No. 7 of 1884, for 
cutting the bends and straightening certain navigable watercourses in this State, the 
expense of which is borne by private and interested individuals, and under the circum- 
stances detailed in opinion, is a private enterprise, and cannot be maintained or enforced 
on the pretence that it is in the exercise of the police power of the State, or that it finds 
sanction in the levee laws of the State. 


PPEAL from the First District Court, Parish of Caddo. 
Taylor, J. 
Alexander & Blanchard, for Plaintiffs and Appellants : 

1. Private property shall not be taken nor damaged for public purposes, without just and 
adequate compensation being first paid.” Constitution of the State of Louisiana, art. 
156, U. C. 497, 2628, 2629. 

2. The decisions in this State go only to the extent of holding that the State, through its 
proper officers, has the exclusive right to determine the propriety, location and mode of 
building public levees, and that for any damage incidentally caused by such work, the 
State is not liable. 

All of these decisions are based upon the laws which impose a servitude upon the lands of 
all riparian owners in this State. C. C. 665, 457, 861, 862; 7 Ann. 150; 11 Ann. 165; 12 
Ann. 185; 13 Ann. 401; 34 Ann. 494. 
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3. Tt has been held that for houses actually taken and destroyed in the course of construc- 
tion of a public levee, the owners were entitled to compensation, 12 Ann. 185. 

Also that for land taken and damaged in building a dam across the mouth of a bayou, under 
the supervision of the State Engineer, and in accordance with an act of the Legislature, 
the owner was entitled to compensation. and could maintain his rights by injunction. 
13 Ann. 401. 

Both of these cases were decided under the Constitution of 1852, which contained no such 
provision as art. 156 of the Constitution of 1879. 

#. The Bags case is not applicable to this. In that case no part of his place was actually 
takene The damages were purely incidental to the construction of the levee. and were 
occasioned, as plaintiff claimed, by the failure or omission of the State engineers to put 
it on the front of his plantation, whereas they located it in the rear. 

In this case the plaintiff's plantation was to be severed by cutting a canal through the mid’ 
dle of it, and turning the channel of Red river through it, thus taking a iarge body of 
cultivated land, and destroying bis gin-house, store house, dwelling, cabin, fences and 
other improvements. The damage is direct and immediate. 

5. The case of Green vs. Swift, 47 Cal. 536, is not against us, but on the contrary supporte 
our position. , 

It was there beld that the damage suffered by plaintiff was incidental only to the prosecu 
tion of a lawful public work, for which he was entitled to no compensation. But the 
opinion further states that the act of the legislature was constitutional, because it pro- 
vided for compensation to all persons from whom property was directly taken by the 
new chancel of the river. 

6. An actof the legislature which authorizes the taking of private property for public 
use is unconstitutional, unless provision is made in it for compensation. 2 Gray 1; 103 
Mass. 120; 127 Mass. 50; (24 American Law Keports 338). 


Wise & Herndon:and Young & Thatcher, for Defendants and Ap- 
pellees : 


The opinion of the court was delivered by 

Watkins, J. Act No. 7 of 1884, provides that whenever the levee 
commissioners of any district, or the police jury of a parish not in- 
cluded within any levee district, shall request the State Board of En- 
gineers to make an examination, or survey of any stream therein, said 
board are required, when such examination is made, and if thereafter 
they think the navigation of such streams will be improved or the 
land will be protected from overflow by cutting across the bend, and 
straightening such stream, “they are hereby required to have the 
work done under the laws and regulations governing the construction 
of the public levees. 

Arising under this statute are the following substantial facts : 

On the 20th of November, 1885, the State Board of Engineers, at the 
request of the police juries of Bossier and Caddo parishes, caused an 
examination to be made of a portion of Red River, a navigable stream, 
and recommended that ditches be cut across the bends at certain 
points, and particularly the one on which is situated plaintiff's Pasea- 
goula plantation, worth about $20,000. 
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In pursuance of said report a contract was made with defendants, 
duly approved by the Governor, to cut the canal across the said bend 
of the river, and they were proceeding to carry it out when met with 
plaintiffs’ injunction. 

The report upon which their contract is based is that ‘‘ considering 
all the circumstances of the case as affecting protection from overflow, 
it will be advantageous to cut through the bend above-mentioned.” 

The evidence shows that defendants had entered upon plaintiffs’ 
Pascagoula plantation with the avowed intent to cut a canal across the 
bend of the river, in order to divert its course from the natural chan- 
nel, and cause it to flow across, and through said plantation, in its en- 
tire length, immediately through the cultivable portion, and most val- 
uable buildings and improvements thereon, whereby it would have 
been completely severed by the stream, leaving an island on one side, 
consisting of about 500 acres, not susceptible of natural drainage, and 
about 300 acres on the opposite side. 

The witnesses concur in the opinion that_ the direct and immediate 
effect of this deflecting the bend of the river and turning the flow of 
the stream across plaintiffs’ land would be to inflict on them a loss of 
$8000 or more. 

Plaintiffs’ injunction prevented the cutting of the canal. 

The statute in question made no provision for compensation to indi- 
viduals suffering injury, and none was tendered plaintifts. 





Under this state of facts they insist that this statute violates arts. 
155 and 156 of the State Constitution, and that all acts done under it 
are null and void; also, that the particular work in question was in 
reality a private enterprise, and not one of public utility. 

The defendants argue that, in the exercise of its general police 
power, the Legislature had a constitutional right to enact the law in 
question, and, in pursuance thereof, the contract for cutting a canal 
through plaintiffs’ plantation for the purposes recited, was a legal and 
enforceable one, and plaintiffs are not entitled to compensation for any 
injury they might sustain thereby. , 

The learned judge of the court below likens the right sought to be 
exercised to the taking of the property of individuals to prevent the 
spread of a conflagration, a pestilence, or the construction of levees 
upon lands adjacent to navigable watercourses to prevent inundation, 
no compensation being required. 

They rest upon the maxim that the public safety is the supreme law, 
and it must be first consulted. The interest of the citizen being 
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subordinate to that of the State, the former must yield in case of 
conflict. 
I, 

What the police power of a State is it is difficult to determine with 
precision. It is generally said to extend to the protection of the lives, 
health and property of the citizen and the preservation of good order 
and good morals: to the promotion of domestic tranquility and the 
comfort and quiet of all persons. 

By the general police power of a State persons and property are 
** subject to all kinds of burdens and restraints in order to secure the 
general comfort, health and prosperity of the people.” 

It has been well said that “ it is a settled principle, growing out of 
the nature of well-ordered society, that every holder of property how- 
ever absolute, and unqualified may be his title, holds it under the’im- 
plied liability that his use of it shall not be injurious to the equal en- 
joyment of others, having an equal right to the enjoyment of their 
property, nor injurious to the rights of the community.” Bass vs 
State, 34 Ann, 494. 

Citing 7 Cush. 53, Commonwealth vs. Olger, plaintitts allege that de- 
fendants were employed and engaged by private individuals to do the 
work of cutting the bend across the petitioners’ plantation, and that 
any pretended contract with the State, or its officials, was a mere sub- 
terfuge, and that the funds with which to pay for same were supplied 
and furnished solely by the interested persons whose lands lie above 
Pascagoula bend. 

Quite a number of citizens of the immediate vicinity, alleging them- 
selves to be interested in the question, intervene and adopt the allega- 
tions of plaintiffs’ petition. 

They allege that the cutting of Pascagoula bend is not necessary for 
the purpose of improving the navigation of Red River, or for the gen- 
eral protection from overflow, nor was it so intended by defendants. 

‘“*On the contrary, they charge specially, and allege that it was a 
job, or scheme of a few individuals owning lands above the said bend 
to relieve and benefit themselves at the expense of the plaintiffs and 
intervenors, their neighbors, who lived below them.” 

The plantations of all the intervenors are shown to be valuable and 
above overflow, and are situated below Pascagoula. 

The cutting of a canal through it, as proposed, would cause the river 
to rise higher, and subject them to overflow. It would increase the 
current, and cause the banks of the river to cave. From these two 
causes great damage would be suftered by them, to the extent of many 
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thousands of dollars. It would also cause a large portion of plain- 
tiffs’ plantation to overflow annually. 

The estimated cost of cutting Pascagoula bend is $1700, and about 
$3600 for the cutting of three bends included in contract. This 
amount, except $100 appropriated by the State, was to be paid by pri- 
vate individuals, and was actually subscribed by them. 

The report of the State Board of Engineers states substantially that 
the floods in Red River, in the neighborhood of Tone’s bayou, have 
reached an unusual height, overflowing the natural banks of the river, 
and requiring additions to the height and extent of the levees there, 
beyond the means of the State and sub-district to undertake ; and “ it 
is believed that the cutting across of certain bends of Red River, below 
the region of the high water, would locally reduce the height of floods’ 
and thus tend to prevent overflow * * * but that such a system 
should not be made general, nor be greatly extended, until time has been 
given to ascertain the changes actually resulting from a few such cuts, and 
for the bed of the river to adjust itself to new conditions. * * Our 
conclusion is that, considering all the circumstances of the case as 
affecting protection from overflow it will be advantageous to cut through 
the bends above-mentioned. * * We learn, however, that funds for 
construction of the work have been raised by subscription, and 
arrangements have been made by which the cost to the State will be 
only nominal, or say the round sum of one hundred dollars.” 

Under this state of facts it seems to us clear that the enterprise en- 
joined is a private one—only an experiment, inaugurated in the inter- 
est of a few private individuals, for their own advantage. We are, 
therefore, dispensed from discussing the serious constitutional ques- 
tions entertained by the judge a quo, in his opinion. 

We do not think that there is involved, in this case, any question of 
the exercise of the police power of the State, and hence there is no 
necessity for us to pass upon the constitutionality of the statute in 
question. 

In our opinion the work contracted for was not to be done in pur- 
suance of the laws and regulations governing the construction of the 
public levees. 

Much reliance has been placed upon the opinion of this court in Bass 
vs. State, 34 Ann. 494, and Green vs. Swift, 47 Cal. 536. 

The latter is not in poiut, for reasons above assigned, and the former 
finds support in the theory that servitudes are imposed for the public 
utility, and relate to the space which is left for the public use by the ad- 
jacent proprietors, on the shores of navigable streams, and for making 
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and repairing levees. R. C. C. 457; 21 Ann. 165; 4 Ann. 73; 18 La. 
295 ; 6 Ann. 77; 7 Ann. 150; 111 U.S. 704. 

If, in this case, the plaintiffs sustain loss it cannot be said that it 
must be attributed to an unfortunate investment upon a caving bank. 
11 Ann. 166; R. C. C. 665. 

The work projected cannot be defended upon the ground that it was 
necessary to confine the waters and shelter the inhabitants from over- 
flow and inundation. 12 Ann. 655. 

Each proprietor is personally interested in his own protection, as 
well as his neighbors, yet, as the property situated upon navigable 
streams, that are subject to overflow, are of little value without levees, 
the Legislature has the power to compel such riparian proprietors to 
make levees in front of their plantations without any further compen- 
sation than the increased value which such works would confer tpon 
their lands. The levee laws are not intended to apply to lands which 
are entirely above overtiow. 

It has been held that the levee system of Louisiana has been de- 
vised and maintained for the preservation of arable lands from over- 
flow and inundation. 

Each levee has been considered as a continuation of one great 
system, or plan for the preservation of the cultivable fields of the in- 
habitants. ; 

It has never, heretofore, been deemed a part of the levee system 
that a proprietor was bound to yield a part of his soii for the construc- 
tion of levees for the purpose of reclaiming overflowed lands, where it 
was not originally necessary to prevent his land from inundation, and 
when he is not benefited by them. If this was permitted, money 
would be taken from him without an equivalent, to enrich others. 
‘‘ The principle of such a system would be to make great ameliorations, 
benefitting a large number of people at the expense of the few who 
might own property in the immediate vicinity of the works requisite to 
effect these improvements. 

“‘There is no principle in the levee laws in this State which justifies 
this theory.” Cash vs. Whitcomb, 13 Ann. 

In our opinion defendants’ theory finds no application or sanction in 
the levee laws of this State. The work enjoined is not such a work of 
public improvement as is contemplated in R. 8S. 1390, and the enforce- 
ment of defendants’ contract would operate a direct end invidious dis- 
tinction in favor of certain interested individuals, and to the great 
‘detriment of plaintiffs and intervenors, without previous adequate 
compensation paid. 
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Grant everything that the report announces, and the contract under 
it cannot be maintained. It only suggest the propriety, convenience 
and utility the cutting of this canal would subserve, and these sugges- 
tions negative the idea of the existence of any great necessity, or im- 
pending danger, the cutting of this canal would prevent or avert. 

The inauguration of such a system, as is clearly contemplated, 
would be destructive of the most valuable plantations in the vicinity 
of Pascagoula bend, if not of Red River valley. 

The plaintiffs’ injunction should have been maintained. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be avoided, annulled and reversed, and that plaintiffs’ 
injunction be sustained and made perpetual, and that the defendants 
be taxed with the cost in both courts. 

Judgment reversed. 
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No. 183. 
A. GOODWILL ET AL. Vs. POLICE JURY OF BOssIER PARISH ET AL. 


The police juries of the several parishes have no power to interfere with or obstruct navi- 
gation on any navigable watercourse, by the construction of bridges without draw 
across the same or by the erection of embankments therein. : 

A watercourse will be held to be a navigable stream when in its natural state it is such as to 
afford a channel for useful commerce. 

That condition is not affected by the formation thereon of natural barriers resulting from 
sand bars or rafts formed by the accumulation of timber. 


PPEAL from the Second District Court, Parish of Bossier. 
Drew, J. 


Land & Land for Plaintiffs and Appellants: 

1. Police juries may be prohibited by a writ of injunction from obstructing any stream 

susceptible of navigation. Ingram vs. Police Jury, 20 Ann. 226. 

Police juries have no power to construct public levees. The law gives them simply the 

management and control of completed public levees. Acts 88 of 1880; 104 of 1882; 84 

of 1884. 

3. Their power over non-navigable streams is limited to cases where it is ne cessary to fil 
up the same for the purpose of carrying the public highways over such streams; pro- 
vided no injury be thereby occasioned to the neighboring inhabitants. R.S. of 1870, 
sec. 2743-13. 

4. When the closing of a non-navigable stream by a police jury would destroy or greatly 
impair the navigation of a neighboring stream, and thereby inflict injury on the public. 
such closure is not authorized by the above statute. Police juries cannot do indirectly 
what they are prohibited from doing directly. 

5. The right of the State to close or obstract streams is confined to such as are of no value 
to the public for purposes of navigation. Boykin & Long vs. W. A. Shafer, 13 Ann. 129 

6. ‘Mack’s Bayou,” which defendants have been injoined from closing, was by Act 175 of 
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1867, declared to be susceptible of navigation for purposes of trade and commerce and 
the levying of the same was forbidden by Act 63 of 1876, because it was an essential 
feeder of Lake Bisteneau, an important navigable stream. 

The evidence shows that, as a matter of fact, ‘‘ Mack’s Bayou "’ is susceptible of naviga- 
tion by small steamboats, flats and otber craft. The true test of the navigability of a 
stream does not depend on the mode by which vommerce is carried on nor the difficulties 
attending navigation. 20 Wallace, 430. 


Snider & Smith and J. A. Lowry for Defendants and Appellees : 

1. Act No. 63 of 1876 is a nullity in this, it has no title, Art. 114, Const. 1868; art. 29 of 
Const. of 1879. 

2. If Act No. 63 of 1876 be a nullity then, under general powers of police juries, the police 
jury of Bossier parish had the power to authorize the construction of a dirt bridge 
across Mack’s Bayou, if it be not navigable. R. S. of 1870, sec. 2743, Nos. 2 and 13; Act 
No. 87 of 1882; sec. 1 of Act 84 of 1884; Act 175 of 1867. 

3. An action will not lie for damages resulting from a lawful act, it is damnum absque in- 
juria. Donovan vs. City of New Orleans, 11 Ann. 711; Reynolds vs. Shreveport. 13 
Ann. 426; New Orleans vs. Wandemere, 12 Ann. 84; Orr vs. Home Ins. Co., 12 Ann. 
255; Bass vs. State, 34 Ann. 494; Charles River Bridge vs. Warren Bridge, 7 Pick, 344, 
and 11 Peters; U. S. Reports, 420; Cooley on Const. Lim.; 481, 676. 





The opinion of the Court was delivered by 

PocHE, J. This suit involves the power of the police jury of Bos- 
sier parish to close Mack’s bayou, which is a stream flowing from Red 
river and emptying through several other bayous into lake Bistineau 
in said parish. 

Plaintiffs in injunction are residents of Minden, a town in Webster, 
an adjoining parish, situated a short distance from the head water 
navigation of Dorcheat bayou, which empties into lake Bistineau at 
its northeastern extremity. 

Alleging that Mack’s bayou is a navigable stream, and that it is, in 
addition, one of the principal sources of water for, or feeders of, Lake 
Bistineau, which affords to this section of country the only navigable 
highway to Red river, and through it to the great markets of the 
country and of the world, they claim the legal right to prevent the 
closing of the same. 

They are appellants from a judgment, based on the verdict of a 
jury, dissolving their injunction and dismissing their action. 

The defence is a denial that Mack’s bayou is a vavigable stream 
within the legal meaning of the term, and the consequent legal author- 
ity in the police jury to exercise absolute control over it for the pur- 
poses of public highways, by means of bridges constructed over it or 
of embankments erected in it. 

_ The pivotal question in this case, therefore, consists in ascertaining 
whether the bayou is or not a navigable stream. All the sources of 
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legal authority in the police jury to contro] that stream, as urged by 
defendants, are expressly conditioned on the fact that the stream be 
not susceptible of navigation for the purposes of commerce. 

Section 2743 of the Revised Statutes of 1870, par. 13, empowers 
police juries to ‘cause any water course which is not navigable (italics 
are ours) to be filled up for the purpose of carrying the public high- 
ways over the same; provided that no injury be thereby occasioned to 
the neighboring inhabitants.” ‘ 

The proviso of Act 87 of 1882 confers the power to certain corpora- 
tions with the consent of police juries where navigation terminates, 
and of police juries of adjoining parishes interested, to bridge without 
a draw such waters within ten miles of the terminus of high water 
navigation on watercourses which cannot be navigated except at high 
water. 

Section 1 of Act 84 of 1884 has exclusive reference to the control of 
police juries over completed levees erected under the general power of 
the State, in keeping with the levee system which prevails therein, 
and over public roads within the limits of their respective parishes. 

It appears that no provision in any of these enactments can be con- 

strued as conferring the power on police juries to interfere with, or 
obstruct in any manner, navigation on any navigable watercourse in 
this State, and much less to close, as proposed in this case, any such 
stream. 
- And we may add that the attempt of the State to delegate such 
power to police juries, or to any other State functiovary or authority, 
would be defeated on proper showing by the courts, as violative of the 
letter and spirit of the Act of Congress by which Louisiana was ad- 
mitted into the Union. Stat. at large, vol. 2, pp. 642 and 706. 

Our reports are somewhat meagre of information on this important 
subject. We find but two cases which have some bearing on this 
question. 

In the case of Boykin and Lang, 13 Ann. 129, this Court found that 
while bayou Black, in the parish of Terrebonne, was a navigable stream 
by nature, its use for commerce had been at first impeded by the ac- 
cumulation of timber within its banks, and that by the subsequent 
removal of those impediments, the stream has lost its utility for navi- 
gation by the too rapid discharge of its waters. Hence the court sanc- 
tioned as a legal means to enhance the navigation of the bayou the 
construction of locks by an individual, and maintained his consequent 
right to charge and collect tolls in compensation therefor. The court 
rested its conclusions very guardedly on the fact well shown that the 














SHREVEPORT, OCTOBER, 1886. 755 





Goodwill et al. vs. Police Jury et al. 


proposed works would not impede, but would positively improve 
navigation on that stream. 

In the case of Ingram vs. Police Jury of St. Tammany, 20 Ann. 226, 
the court enjoined the defendant from erecting a bridge across the 
Pogue Falia river, because the construction of the bridge would im- 
pede navigation on a navigable stream. ‘The injunction was granted 
at the instance of a private individual, who showed that he was inter- 
ested in the navigation of the watercourse. 

It must be noted that in either of these cases the police jury did not 
attempt to close the watercourses. 

From these and other authorities, which we have consulted, we 
reach the conclusion that the navigability of a watercourse deperds 
upon the fact whether the river, in its natural state, is such as that it 
affords a channel for useful commerce, although its free navigation 
may be at times encompassed with difficulties by reasou of natural 
barriers such as rapids and sandbars or accumulation of timber form- 
ing rafts. 

The Supreme Court of the United States held that a small stream 
whose navigability was materially embarrased by rocks and rapids, 
and could only be navigated by means of Durham boats, and by means 
of locks and other artificial apparatus, was a navigable stream within 
the legal meaning of the term. The case of the Montello, 20 Wallace 
430, and authorities therein cited. 

The preponderance of the evidence in this record, although it is 
conflicting, affords satisfactory proof that Mack’s bayou is by ils nature 
a navigable stream, and that it has been frequently and for many years 
navigated by small steamboats and flatboats in the transportation of 
cotton, merchandise and other commodities. 

Under the plainest rules of evidence the negative testimony of de- 
fendant’s witnesses who say that the bayou is not navigable, and that 
in their recollection it has never been navigated for the purposes of 
commerce, must yield before the positive testimony of witnesses of 
unimpeached veracity, who state, as captains and pilots of steamboats, 
that they have navigated the stream, giving the names, dimensions 
and capacities of the vessels used in the trade, and the years in which 
they thus used the watercourse for the purposes of commerce. They 
also give the dimensions of the stream at the point where it flows out 
of Red river, at which place it is 120 feet in width and it has 20 feet in 
depth during the highest water tide ; and it is at that point that the 
proposed embankment is to be thrown. 

From the record we find that the country surrounding the town of 
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Minden have two water highways to Red River, both by the Dorcheat 
River and Lake Bisteneau, one of the routes through that lake and 
through Loggy bayou into the Red, the other also through the Dor- 
cheat and that lake thence in a northwestern direction through Swan 
Lake, Red Chute Lake, Cross bayou and Mack’s bayou, into the Red 
at a point considerably above the latter, and not remote from the city 
of Shreveport. 

Through Mack’s bayou as an outlet, Red river pours a large volume 
of water through the streams above-mentioned, thus feeding Lake 
Bistineau, and thus enhancing its navigation, which would be materi- 
ally affected and much reduced in facilities by the closing of Mack’s 
bayou. 

‘We thus perceive the great utility which was naturally expected from 
that bayou in that double system of navigation, and we hold that it 
does not lie within the power of a police jury to alter or defeat the 
object to be accomplished. 

The navigability of the bayou is not affected by its present condi- 
tion, which is the result of the accumulation of timber which has float- 
ed and stopped against numerous bridges which had been built across 
the bayou, with or without legal authority, it is immaterial, and have 
formed rafts which at the present time seriously obstruct navigation 
thereon, and to some extent impede the free flow of waters through its 
banks. 

It is therefore ordered that the judgment of the lower court be an- 
nulled, avoided and reversed ; that the verdict of the jury be set aside, 
and it is now ordered that plaintiffs do have and recover judgment per- 
petuating the injunction to prohibit the police jury of Bossier parish 
from closing Mack’s bayou in said parish by means of the embankment 
proposed to be thrown therein, at or near the point where it flows out 
of Red river, and for costs in both courts. 








No. 185. 


TuTorRsHiIpP OF Minor HErrs or T. AND E. BYLAND.—WALLING HEIRS 
, OPPONENTS. 


Where a judgment is rendered on an opposition to an account of a tutor charging him with 
a personal liability to the heirs represented by him, an appeal from such judgment taken 
by him in his capacity as tutor only, will not be entertained. 

Ap appearance by an attorney for a defendant in a cause, except for the purpose of except- 
ing to the citation, cures the want of citation. 
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When the defendant in a suit tiles a plea to the jurisdietion of the court and the vgs is 
overruled and a judgment rendered, and no appeal is taken, the question of jurisdiction 
becomes res adjudicata, and the judgment cannot in a collatera! proceeding be treated as 
an absolute nullity for want of jurisdiction in the court rendering it. 


PPEAL from the First District Court, Parish of Caddo. 
Taylor, J. 


J. H. Shepherd for the Tutor, Appellant: 

1. An administrator may urge any defense he has, whether by general depial, confession 
and avoidance, or peremptory exception. 1 R. 533; 5 R. 123; 3 Ann. 223; 6 Ann 54. 

2. The petition must contain a clear and concise statement of the object of the demand as 
well as the nature of his title or the cause of action on which it is founded. C. P., 172; 
Pickett vs. Vance, 14 Ann. 668. 

There must be a definite statement in substance and grounds of action, and the relief 
sought must be expressed with precision ; vague and indefinite allegations of indebted- 
ness cannot support a petition, and luose and indefinite allegations will not be noticed. 
13 Ann. 374; 14 Ann. 797; Lamorere vs. Cox, 32 Ann, 1045. 

A party must describe a note, with much greater certainty must he describe the amount 
due him. 27 Ann, 225. 

Where a plaintiff or opponent to an administrator's or tutor’s account fails to state the 
amount he claims, but merely refers to a judgment; but does not annex the same to his 
opposition or make it a part thereof, an exception of no cause of action should be sus- 
tained. Lamorere va Cox, 32 Ann. 1045. A party cannot be admitted to prove what he 
has not alleged. 9 Aun. 124. 

3. A judgment rendered against a party who has neither been cited nor appeared, is an 
absolute nullity. 5 N.S. 429; 7 N.S. 161; 1 R. 30; 13 Ann. 27; 21 Ann. 27. 

Nothing will cure want of citation except appearing and answering to the merits, 17 Ann. 
91; 21 Ann. 438. 

4. Where a party denies under oath that a plea filed in his name was filed without author 
ity and the allegation is borne out by the proof, the act of the attorney is not binding. 
15 ——-. 569; Louque, 69, No. 4. 

5. A judgment rendered on default in absence of parties by a justice of the peace, is in- 
operative until legal notification in accordance with art. 1131, C. P. If, therefore, no 
fi. fa. could issue until the service of the requisite notice, the holder of such a judgment, 
who neither alleges or proves notice or previous presentation for approval of claim, 
ought not to be permitted to collect said judgment by an opposition to a tutor’s or ad- 
ministrator's account, otherwise all appeal is denied. 

6. A judgment rendered by a court without jurisdiction is absolutely null. 26 Ann. 127 
28 Ann. 744; 27 Ann. 630; 30 Ann. 139, 793. 

Alexander & Blanchard and J. B. Slattery for Opponents, Appellees: 

Opponents’ claim is for $97.18 and interest, and there being no other opposition, this is the 
only amount in controversy, and the appeal should be dismissed. 37 Ann. 429, 35 Ann. 
1025; 34 Ann. 585. 

A tutor appealing from a judgment in his official capacity only, cannot contest on appeal 
items in said judgment rendered against him individually. 37 Ann. 126; 33 Ann. 1319; 
32 Ann. 890. 

When estates are in the possession of minor heirs, debts due by such estates must be sued 
fur before the courts of ordinary jurisdiction. C. P. 996; 6 N.S. 519; 30 Ann. 93; 35 
Ann. 826; 36 Ann, 744. . 

Where a defendant has not been cited, but appears in court and contests the cause on any 
other ground than the want of citation, the defect is cured, 9 M. 497; 2 L. 286; 31 Ann, 
540; 35 Ann. 130. 
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The opinion of ‘the Court was delivered by 

Topp, J. This appeal was from a judgment sustaining an opposi- 
tion to a tutor’s account. 

There is a claim to dismiss the appeal suggested in the appellees. 

First, on the ground that the opposition is made by creditors whose 
claim amounts to only $96.18 principal ; and secondly, that the appeal 
is taken by the accountant Toombs as tutor, whereas the judgment 
against him, beyond the recognition of the debt of opponents, is against 
him personally, and he has not appealed personally. 

i 

The first ground for dismissal is not good. 

The amount of funds or property in the hands of the tutor belonging 
to the tutorship exceeds $2,000, and this fact determines our jurisdic- 
tion, and not the amount of the opponents’ or creditors’ claim. 

Il. 

The controversy so far as relates to the demand to have the claim of 
the opponents recognized as a just claim, and placed upon the account 
as such, is one exclusively between the creditors and Toombs as tutor, 
and the judgment of the lower court to this extent is appealable, but in 
so far as the opposition and the judgment maintaining it adds to the 
liability and debt of the tutor to the heirs he represents, to that extent 
it is in favor of the heirs and against the accountant personally, and 
from which he should have appealed in his personal capacity. 

The appeal, except as relates to the claim and its recognition, must 
therefore be dismissed, and to that extent the appeal is dismissed, and 
in other respects maintained. 


ON THE MERITs. 

There was an exception to the opposition on three grounds: 

1. That there was no eause of action. 

2. Res adjudicata. 

3. Prescription. 

Under the plea of n> cause of action, it is urged that the claim of 
the opponents purports to be based on a judgment rendered before a 
justice of the peace, but the amount and number of judgment are not 
given. 

The title of the suit is given, the name of the justice, the ward and 
parish are stated. Besides, in the rule taken against the tutor to com- 
pel the rendition of the account, there is a complete description of the 
- judgment as to amoupt due, and in short in every particular the oppo- 
sition and rule for accounts are but parts of the same proceedings. 
The omission of the amount was not, therefore, a fatal defect. 











SHREVEPORT, OCTOBER, 1886. 759 





Oriol et al. vs. Herndon et al. 





It was contended, however, that the judgment in question was ren- 
dered without citation. There appears to have been a citation issued, 
but no return on the same. It is, however, shown from the record or 
minutes of the proceeding that an attorney appeared for the defend- 
ants and filed a plea to the jurisdiction, which was overiuled. The 
appearance of the attorney supplied or cured the want of citation. 
21 Ann. 27 ; 23 Ann, 803; 31 Ann. 540; 35 Ann. 130. 

Again it is urged that the magistrate court was without jurisdiction 
to render the jurisdiction. 

As stated above, the plea to the jurisdiction was filed in the very 
suit in which the judgment was rendered and in the court before 
which the case was pending, and the court held that it had jurisdiction 
and overruled the plea, and no appeal was taken therefrom. The 
ruling on this point was therefore final and conclusive. 

2d. We find nothing in the record upon which’ to found the sles of 
res adjudicata, and there is no force in it. 

3d. The judgment was not prescribed, since ten years had not 
elapsed since its rendition. The plea of prescription was properly 
overruled. 

For the reason given it is therefore ordered, adjudged and decreed, 
that the appeal from the iudgment of the lower we so far as said 
judgment adjudicates a personal liability from. A. 8. Toombs to the 
heirs represented by him be dismissed, and in all other respects the 
judgment be affirmed at the cost of the appellant. 








No. 191. 


Joun G. Or10OL, TuTOR, ET AL. Vs. E. B. HERNDON, ET AL. 


1. When a community is unliquidated and owes debts, the administration of the estate of 
the husband involves that of the community, and the community property may be val- 
idly sold by the administrator of the husband's succession for the payment of commu- 


nity debts, 
In case of sale by an administrator to pay debts, rules applicable to alienation of minor’s 


property do not apply, and citation to heirs is unnecessary. 
PPEAL from the First District Court, Parish of Caddo. 
Taylor, J. 
R. J. Looney and J. H. Shepherd, for Plaintiffs and Appellants. 
Alexander & Blanchard, for Defendants and Appellees : 


ro) 








The opinion of the Court was delivered by 
' Fenner, J. Salvator and Ellen Justi were husband and wife, living 


under the regime of the community. 
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The wife died in 1872, and the husband about one year later. 

The wife’s succession was never opened, nor was any tutor to the 
minor children ever qualitied until very recently. 

The husband’s succession was opened, and the real estate involved 
in this suit, which stood in his name, but was community property, 
was inventoried in his succession, and constituted the sole asset ap- 
pearing on said inventory. 

The administrator filed a tableau of debts, amongst which appeared 
taxes and debts arising during the existence of the community, and 
due by it; represented that he had no means to pay the debts; that 
a sale of the property was necessary in order to pay the same; and 
obtained an order of sale accordingly. After due proceedings, the sale 
was made and the property adjudicated to defendant herein, who has 
since held the same as owner. 

The plaintiffs, as heirs of Salvator and Ellen Justi, bring this suit to 
recover the property on the ground of nullity of the above proceedings 
and sale. 

The grounds of nullity urged, are : 

Ist. That the wife’s interest in community property cannot be sold 
under proceedings had in the succession of the husband. 

Where the community is unliquidated and owes debts, the contrary 
has been held too often to require more than a citation of authorities. 
Durham vs. Williams, 32 Ann. 162; Succession Cason, Id. 792; Sue- 
cession Boyer, 36 Ann. 515; Killilea vs. Barrett, 37 Ann. 865; Sueces- 
sion Bright, 38 Ann. 141; Suecession McLean, 12 Ann. 222. 

2d. That the heirs were not cited or made parties. 

In case of a sale by an administrator to pay debts, it has been fre- 
quently held that the rules applicable to the alienation of minor’s 
property do not apply, and that citation to the heirs is unnecessary. 
Carter vs. McManus, 15 Ann. 676; Id. 15 Ann, 641; Vincent vs. 
D’Aubique, 19 Ann. 528; Davidson vs. Davidson, 28 Ann. 269. The 
cases in 9 La. 580, and 1 Rob. 381. cited by plaintiffs, do not apply. 


Judgment aftirmed. 








No. 198. 
VICKSBURG, SHREVEPORT AND PaciFic RAILROAD vs. JOHN LAKE, 
SHEPIFF AND Ex-orricio Tax CoLLECTOR. 


The action of the police jury, sitting as a board of reviewers, is of a quasi judicial charac - 
ter, and should not be disturbed except for cogent reasons and upou clear aud satisfac- 
tory proof of error in assessment. 
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A. PPEAL from the First District Court, Parish of Caddo. 
L Taylor, J. 


Wise & Herndon for Plaintiff and Appellant. 


Land & Land aud M. 8. Crain, District Attorney, for Defendant and 
Appellee. 








The opinion of the Court was delivered by 

Watkins, J. The plaintiff company claim that a portion of their 
line of railway, situated in the parish of Caddo, with its rails, road- 
beds, etc., being of about twenty miles in length, was by the assessing 
officeis thereot placed upen the parish assessment rolls for the year 
1885, at a valuation of $170,000, and that said assessment and valua- 
tion is erroneous and greatly in excess of the actual cash value of 
same, “and is not equal and uniform, with assessments of similar pro- 
perty situated in other parts of the State of Louisiana, of equal or 
greater value. 

They allege the true value of their property to be not more than 
$4,000 per mile, i. e., $80,000 for that section of their railway and ap- 
purtenances, and they pray that the assessment be reduced to that 
rate per mile. 

The defendant avers that the plaintiffs’ property was lawfully and 
fairly assessed for the sum of $170,000, “the actual cash value of its 
road-bed, iron, tracks, superstructures and other property in Caddo 
parish, subject to taxation, other than lands and lots assessed separ- 
ately.” 

Quite a number of witnesses were interrogated with regard to the 
net revennes and running expenses of the road; also with regard to 
the date of its construction, the cost of its construction, present con- 
dition and approximate value. 

Plaintiffs introduced in evidence a certificate from the Auditor of 
Public Accounts, showing in tabulated form what are the assessments 
for the year 1885 of different railways that traverse different parishes 
of the State, viz: Illinois Central, Mississippi Valley, Northeastern, 
Louisiana Western and Texas Pacific ; but it does not include their own. 

‘The assessment of plaintiffs’ property in Caddo was, in 1884, as 
follows, viz: 

VICKSBURG, SHREVEPORT AND Paciric.—1884. 


Snes 6scenenceueses: sxeeennecunienesaeenee $ 6,400 00 
PR n6h6e6504000+s04 09 pbhocbhvieksek seedeesshehe mes 20,000 00 
DCCA CeeNSetews ooossdsvncoesonesenes epesrennine 100,000 00 
PP chade cath escesdi sokcececeeeebesoesseeuseteane 100,000 00 
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The assessment for 1885, viz: 


RE eek ae es iWidadwelcew- Fo006oss see Ds bee $ 30,000 00 
es oti chide PER esdeabeneessoeseees 8,900 00 
ss ct ius edeebdsbiccivivwcvcsie- seeds 170,000 00 

$208,900 00 


(Bridge not on roll, excluded in road-bed). 


This shows that, notwithstanding the value of the bridge—sepa- 
rately assessed in 1884—entered into the assessment of plaintiffs’ “‘rail- 
road track, etc.,” in 1885, the total assessment of their property had 
been reduced by the sum of $17,500. 

The evidence discloses that plaintiffs made no effort to have the 1884 
assessment reduced, and it may be fairly assumed that same was 
satisfactory. 

The learned district judge, in his written opinion, says: ‘‘ There can 
be no doubt that this bridge has increased the value of that part of the 
plaintiffs’ line located in this parish. 

‘‘ Without the bridge this part is valueless, except for the rent it 
pays, and is virtually a mere fragment of « road beginning at Shreve- 
port and ending in an old field in Texas. It has not been operated by 
the plaintiffs’ company for many years, and is now leased by the Texas 
_ and Pacific Company as an inlet into Shreveport from the west and 

north. The construction of the bridge has connected plaintiffs’ system 
of roads east of the Mississippi and Red rivers, and greatly facilitated 
the handling of all freight and passenger traffic, which they may 
secure from the vast region west of the latter. In short the bridge 
supplies the missing link in a chain of railroads connecting and ex- 
tending eastward from this point to the Atlantic, and westward to the 
Pacific oceans. 

“In view of these facts, it is idle for plaintiffs to deny that the 
bridge has increased the value of their road in this parish. If it has 
not, it is difficult to understand why they should expend so large a sum 
as $300,000 in its construction. 

“The police jury properly considered the bridge as a factor in fixing 
the general value of the track lying within this pamsh. * * They 
could not have done otherwise and not have violated the law.” 

Again: ‘It sometimes happens that a railroad is more valuable in 
one parish than in another, or more valuable in one than in another 
part of same parish. 

“A great many circumstances go to produce this inequality of value. 
It may be better constructed, or more recently repaired, or traverse a 
more populous and productive country, or terminate in a thriving 
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town, or have better stations, or terminal facilities at one part than at 
another. 


‘“‘In fact, a great number of circumstances might be cited as giving 
a local value to a road greater at one point along its line than at others 
in the same parish. 


“The taxing authorities of every parish must take these things into 
consideration in fixing values, for the obvious reason that they are 
elements of value, and their duty under the law is to assess this value 
in the parish.” 


Again: ‘“ The assessor of Caddo has nothing to do with the valua- 
tion put upon railroads in the other parishes, nor can he regulate his 
valuation by an average of the several valuations of the different 
parishes, or by an approximation based upon the general value of a 
road as an entirety. 


“This can be done only by a State board of equalization.” 

Again: ‘*The board of review took into consideration all these 
different elements of value. It did not select any one mile of the 
twenty miles of road, as for instance that mile on which the bridge, 
depot, round-house and turn-table are situated—which, of course, is 
worth more than ten times as much as any other mile—and estimate 
the value of the whole road according to the value of this particular 
mile. 


“They assessed the whole twenty miles at $170,000, and found that 
this amount represented the sum of the values of the several elements 
considered of—in other words the value of the track and its appur- 
tenances which included the bridge.” 


The judge a quo heard all the witnesses and carefully weighed 
and considered their evidence. He concludes his opinion by say- 
ing: ‘* The valuation of this property by the assessor was reviewed 
by the police jury, a body of men supposed to be acquainted with the 
value of the different subjects of taxation in the parish. 

“Their action in the premises is quasi judicial, and is presumed to be 
based on evidence and inquiry. 

“Tt ought not to be disturbed unless proved to be erroneous, and I 
cannot say that such proof has been administered in this case.” 

We have read carefully all the evidence in the record, and it has 
convinced us of the correctness of his conclusions. 


Judgment affirmed. 





SUPREME COURT OF LOUISIANA. 


McKenzie et al. vs. Bacon et al. 
No. 187. 


Jutta C. MCKENZIE ET AL. VS. GABRIELLA BACON ET AL. 








A suit for the dissolution of the sale of immovable property, coupled with a demand for 
possession, is not a purely personal action, as it involves mainly the ownership of an 
immovable ; it partakes of the nature of a proceeding in rem. 

Hence such a suit may properly be brought in the parish where the property is situated, 
and in such a case non-resident defendants may properly be cited through a curator ad 
hoc without the necessity of subjecting their property under the control of the court 
by process of attachment. 

PPEAL from the First District Court, Parish of Caddo. 


Taylor, J. 


H. C. Miller, F. L. Richardson and Watkins & Watkins, for Plaintifts 
and Appellants : 


1. An action for the revendication of real property is propetly brought before the court 
having jurisdiction over the property. C. P. art. 163; C. C. 56. 
Absent defendants in such an action may be represented by a curator ad hoc. 6 Aun. 648, 
If the absent defendant is not a necessary party, the suit should not be dismissed as to 
other defendants who have been cited and have not pleaded to the jurisiiction. Ibid. 
An action for revendication of real property is not a personal action. C. P., art. 41. 
** A curator ad hoc may be appointed, if the absentee becomes a necessary party toa 
suit between other parties lawfully in court. Field vs. Delta, 19 Ann 36. 


T. T. Land, curator ad hoe. 
Alexander & Blanchard and Wise & Herndon, for Defendants and 

Appellees : 

1. It is now the settled jurisprudence of the Supreme Court of the United States that, ex- 
cept in actions affecting personal status, or in those partaking of the nature of proceed - 
ings in rem, like suits to partition real estate, foreclose mortgages or enforce privileges 
or liens, substituted service, as against a non resident, can be effectual as ‘‘ due process 
of law,” under the fourteenth amendment to the Constitution of the United States, only 
where, in connection therewith, property in the State is brought under the control of 
the court, and is subjected to its disposition by process adapted to that purpose. The 
question being Federal in its nature, former jurisprudence of this court on this subject 
must yield to the authority of the Supreme Court of the United States. 35 Ann. 1184; 
36 Ann. 796; 95 U. S., 565; 98 U.S., 714; 10 L., 220, 381; 18 Ann. 682; 23 Ann. 80; 5 
R. 418 ; Story Conf. Laws, pp. 914, 921; Bigelow on Estoppel, pp. 209, 210; Ib., pp. 
212, 213, 214; Cooley’s Const. Lim., pp. 505, 506, 507. 

2. A probate sale cannot be annulled in a suit to which the vendee is not a party. 3 L. 523. 

3. To rescind a sale so as to place parties in statu quo, the parties to the sale and the re- 
cission must be the same. 9 Ann. 75. : 

A resolutory condition is implied in all communicative contracts, to take effect in case 
either of the parties do not comply with his engagements; in this case the coutract is 
not dissolved of right; the party complaining of a breach of the contract may either 
sue for its dissolution with damages, or, if the circumstances of the case permit, de- 
mand a specific performance. R. C. C. 2046. 

Personal actions arise from contracts where one has bound himself for his own advantage, 
as by selling, purchasing, hiring or letting, or by any like contract C. P. 29. 

An action to annul a sale on the ground of non-payment of the purchase price is a personal 
action, and prescribed by ten years. 
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4. This suit is a personal action to annul a contract, and not a petitory action against the 
non-resident defendants to recover a tract of land. No such action would lie against 
said non-residents because they are not in possession by agent, lessee or otherwise. 
C P. 43. 

5. Neither is this suit a petitory action against the vendees of Donaldson, because no such 
action would lie against them before a judgment dissolving the sale from Donaldson to 
White was duly obtained and became final, 

6. A non-resident vendor cannot be called in warranty merely by the appointment of a 
curater ad hoc, and a judgment rendered against him. Pagett vs. Curtis, 15 Aun. 451; 
Steel vs. Smith 9 Ann. 171. 





The opinion of the Court was delivered by 

Pocnuk, J. Plaintiffs brought their action for the dissolution of a 
sale of an immovable for non-payment of the price, and filed it in the 
parish of Caddo, where the property is situated. They sought to bring 
the non-resident heirs of the original vendee into court by means of 
the appointment of a curator ad hoc. The other and successive ven- 
dees and their legal representatives are all residents of the State. 

The curator excepted to the jurisdiction of the court on the ground, 
substantially, that the non-resident defendants, who own no property 
in this State, and against whom no attachment has been sued out, 
could not be cited in the mode proposed by plaintiffs, which mode does 
not constitute ‘‘due process of law” within the meaning of the four- 
teenth amendment to the Constitution of the United States. 

This appeal is taken from a judgment maintaining that exception 
and dismissing the suit. 

The principal contention of the curator involves the proposition 
that an action for the dissolution of a sale for non-payment of the 
price, having for its object the rescission of a contract, is purely a per- 
sonal action, in which the respective defendants, vendees, are not sued 
jointly, and that therefore non-resident defendants cannot be legally 
brought into court by process of citation on a curator ad hoc. 

The argument is not tenable, and finds no support in the authorities 
on which it is predicated. 

The demand of plaintiffs is two-fold in its character; it embraces 
the dissolution of the sale and the possession thereunder of the prop- 
erty. The pith of the controversy under the issues thus tendered pre- 
sents the question of the title or ownership of immovable property. 

The demand for the dissolution of the sale is a necessary step re- 
quired by law as a means of acquiring possession of the property by 
the vendor, and that feature of the proceeding cannot be invoked ae 
‘solely characterizing the nature of the action. The law provides that 
under the effect of the resolutory condition the contract is not dis- 
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solved of right by the failure of either of the parties to comply with 
his engagements; the dissolution must be judicially enforced. C. C., 
arts. 2045, 2046. 

The legal effect of the dissolution of a sale under the resolutory con- 
dition is to place matters as though the sale had never existed ; hence, 
it follows that the practical result of the judgment enforcing the con- 
dition is to restore the ownership and the possession of immovable 
property to the previous owner, the complaining vendor. 

These conditions lead to the inevitable conclusion that such a pro- 
ceeding is not a purely personal action as contemplated in our Code of 
Practice, and as understood in jurisprudence, but that it partakes of 
the nature of a proceeding in rem. 

As thus defined, the present action falls within one of the exceptions 
recognized as instances in which a non-resident defendant can be 
legally brought into court without the necessity of bringing any of his 
property under the control of the court. It is thus clear that the au- 
thorities quoted by the curator in support of his contention do not 
militate against the views which we have just expressed. Laughlin 
vs. N. O. Ice Company, 35 Ann. 1184, and authorities therein cited 
from the Supreme Court of the United States. 

We have considered the decision of this court relied on by the cura- 
tor in support of his contention that a proceeding of this nature is a 
personal action. Those cases only go to the extent of subjecting these 
actions to the term of prescription, which bars all personal actions not 
otherwise enumerated in the Civil Code under the head of prescrip- 
tion. But in none of the cases was the court called to define authori- 
tatively the precise nature of the action in reference to the classifica- 
tion of action in the Code of Practice. 

In each of the cases the issue tendered, and the only adjudication 
made, involved the plea of prescription of ten years. Jones vs. 
Crocker, 1 Ann. 440; George vs. Lewis, 11 Ann. 654; Hunter vs. Wil- 
liams, 16 Ann. 130. 

The only reference to personal actions in either of the cases is in the 
decision of the 11th Annual, and we fail to draw from it the slightest 
inference that the court intended to classify the suit a personal action. 
The language used by Judge Spofford reads as follows : 

“‘ We conclude that the present action, not being an action of nullity 
or of rescision, is not regulated as to prescription (italics are ours), by 
art. 3507 of our Code, * * *_ it falls rather within the general 
category of personal action, limited to ten years by the article 3508.” 

It is clear to our minds that the question discussed was not the clas- 
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sification of the action, but that the only point made by the court was 
that, as to prescription, the action for a dissolution of a contract for 
non-compliance with the terms thereof must be regulated by the pre- 
scription which applies to the category of personal actions provided 
for in the article 3508 of the Civil Code. 

We therefore conclude that the suit was properly instituted in the 
parish of Caddo, and that this is a case which justified and required 
the appointment of a curator ad hoc, to represent the non-resident 
defendants, (C. P., 168; C. C., 56), and that there is error in the jadg- 
ment appealed from. 

It is therefore ordered that the judgment of the district court be 
annulled, avoided and reversed, that the exception interposed by the 
curator ad hoc be dismissed, and that the cause be remanded to the 
lower court for further proceedings according to law. 

Mr. Justice Watkins, having been of counsel, recuses himself. 





No. 189. 
JOHN T. PrRupvE vs. R. C. Morris ano J. F. Lucivs. 


There can be no contract of sale without a fixed price. Where the consideration of a con- 
tract called by the parties a sale, is that the transferee of the property shall settle 
a certain debt of the vendor on the most advantageous terms, without any sum being 
named, and the transferee takes possession of the property and settles the debt and re- 
cords his title, though the contract cannot be regarded a sale, yet a creditor of the ven- 
dor or transferor, who seizes the property, must first pay out of the proceeds to the 
transferee in said contract, in possession, the amount that he, the transferee, had paid in 
settling the debt of the transferor or vendor. 


PPEAL from the Eleventh District Court, Parish of Sabine. 
Pierson, J. 


Pugh & Goss for Plaintiff and Appellee. 
J. F. Smith for Defendant and Appellant. 


Evidence which tends to show the intention of the parties, and to show the real considera- 
tion in a contract of sale, is clearly admissible. 

Although the vendor intended to defraud his creditors, if the real vendee was nota party 
to such fraud, the sale, as to him, cannot be annulled. 26 Ann. 467; 34 Ann. 8&3; 19 
L. 594. 

In a revocatory action it must be shown that the vendor was insolvent, or was not possessed 
of sufficient property to pay his debts at the time of the transfer. 28 Ann. 454. 

The payment of a price less than that stipulated in the act of sale does not make the sale 
simulated. 19 Ann. 53. 

Where the defendant in his answer avers that the purchase was made for a ‘‘good and sufii- 
cient consideration,” and shows that the sa'e covered an actual contract to secure the 
payment of a just debt, the actual contract will be enforced. 32 Ann. 95; 31 Ann. 348 ; 
30 Ann. 966. 
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The opinion of the Court was delivered by 

Topp, J. This is aa action in declaration of simulation, in which 
the plaintiff, an alleged creditor of the defendant Morris, seeks to 
have declared simulated and void a conveyance of certain property 
described in the petition, from Morris to his co-defendant, Lucius. 

There is a motion to dismiss the appeal on the ground that the mat- 
ter in dispute is under the lower limit of the jurisdiction of this court. 

It is true that the debt sued for is under $2000, but the property 
embraced in the alleged sale, according to the pleadings and the esti- 
mates by several witnesses on the trial, exceeds that sum; and this 
latter fact or consideration, determines the question of jurisdiction in 
favor of the demand in suit. 


The motion to dismiss is therefore denied. 


ON THE MERITS. 


The main questions involved in this controversy are purely ques- 
tions of fact, to be governed by the evidence in the record. 


We find that plaintiff is a creditor of the defendant for the amount 
claimed in the suit. The debt is evidenced by promissory notes, which 
plaintiff and defendant both testify on oath are unpaid, 


Upon the question of simulation the evidence is, as usual in such 
cases, very conflicting. It, however, appears as undisputed facts, that 
at the time of the alleged sale Morris, the ostensible vendor, was in- 
debted to one Johnson in the sum of $21,000, evidenced by his prom- 
issory note. A few days after this sale, it is shown, that Lucius, the 
vendee named in the said alleged sale, settled this debt of Morris to 
Johnson, paying him $1125. ‘This was paid, so far as the record dis- 
closes, by him (Lucius), out of his own means. 


Lucius, moreover, swore on the trial of the case, that the considera- 
tion of the alleged sale, as agreed on and understood at the time, be 
tween him and Morris, was that he should settle this debt of Morris 
to Johnson. If there was no such agreement, an assumption on the 
part of Lucius, then he paid out this amount to Johnson gratuitously, 
since he was in no manner bound to him for the debt apart from his 
alleged assumption of the debt in the act in question. In addition to 
this, itis shown by the testimony of Mr. Smith, the attorney for the 
holder of this claim, that a short time after this alleged sale, and 
when he was pressing Morris for the payment of the debt, he was told 
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by him (Morris) that under an agreement with Lucius, he (Lucius) was 
to pay this debt in consideration of the transfer he had made of his 
stock of goods, etc., to him. 


We are, therefore, forced to the conclusion that, although the price 
expressed in the written deed from Morris to Lucius—$1825 cash—was 
a& mere nominal price, in point of fact, there was a real considertion 
tion for the contract, viz: the settlement of this Johnson debt. 


If this was so, then the act in question was not a pure fiction. 


The contract may not, in truth, have been a sale because the price 
was not fixed and certain; but there is a reality about it. The effect 
of it was to place Lucius in possession and control of the property 
under an apparent title in consideration of Lucius settling for Morris a 
certain debt. F 


It was one of those innominate contracts closely resembling a pledge. 
After Lucius settled this debt by paying Johnson $1,125, Morris cer- 
tainly could not have demanded the return of the property without 
reimbursing Lucius this sum and the plaintiff, as a creditor of Morris, 
stands in no more favorable position. Lucius is entitled to reimburse- 
ment for the amount he has paid out. 


The facts of this case are almost exactly parallel with those in the 
case of Wang & Cottam vs. Martin Finnerty et al, 32 Ann. 95, and we 
shall so shape our decree as to conform to the precedent found in that 
case. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court, so far as it decrees the payment by Morris to the plain- 
tiff of the amount with interest therein specified, and maintains the 
attachment and orders the sale of the property seized, be and the same 
is affirmed and in all other respects annulled and reversed; and pro- 
ceeding to render such judgment as should have been further rendered, 
it is further ordered, adjudged and decreed that the property described 
and embraced in the contract between plaintiff and R. C. Morris of 
date 16th January, 1885, and attacked as simulated in this suit, be and 
the same is decreed subject to plaintiff’s judgment and seizure, but 
that from the proceeds of the sale of the same J. F. Lucius, defendant, 
be paid by preference eleven hundred and twenty-five dollars with 
legal interests on the same from the 24th day of March, 1885, the costs 
of the lower court to be paid by the defendant Morris, and of this 
Court by the plaintiff. 
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No. 190. 
Joun G. OrtoLt, TuTor, ET AL. vs. MOUNING Moss ET AL. 


Want of notice of order of seizure and sale or of the seizure, where the defendant adminis- 
trator has waived such notice, comes within the irregularities referred to in C, C. article 
3543, and are cured by the prescription of five years, which runs against minors. 

A purchaser at a judicial sale under an order of seizure and sale of a court of competent 
jurisdiction, in a proceeding against the legal representative of the person in whose sole 
name the property stood of record, without knowledge, express or implied, of the exist- 
ence of any claim of a deceased wife in community, is a purchaser in good faith, and 
although the heirs of such deceased wife may recover her sbare of the property, they 
are entitled to revenues only from date of their claim, and must reimburse the expendi- 
tures of defendants, such as taxes. 


PPEAL from the First District Court, Parish of Caddo. 
Taylor, J. 


R. J. Looney and J. H. Shepherd, for Plaintiffs aud Appellants. 
Alexander & Blanchard, for Defendants and Appellees : 


1. Where minor heirs claim the property of their ancestor, for alleged illegalities in the 
sale thereof, they must, as a condition precedent to suit, return or offer to return the 
purchase price of the property which enured to their benefit by going to pay a debt 
due by such ancestor. 21 Ann. 383, 425; 24 Ann. 324; 26 Ann. 234; 28 Ann. 269; 30 
Ann. 174, 891, 1232; 3 Ann. 121. 

2. Allirregularities and informalities connected with or growing out of any public sale are 
cured by the lapse of five years, and this prescription runs agains minors. C. C. 3543; 
21 Ann. 584; 24 Ann. 24; 29 Ann. 534; 33 Ann. 673, 1043; 34 Ann. 205. Want of netice 
of seizure, want of actual seizure, want of appraisement, and waiver of notice of order 
of seizure and sale by an administrator, have all been expressly held to be covered by 
this prescription. 24 Ann. 24; 33 Ann. 1043, . 

3. A bona fide purchaser at a judicial sale is protected by the decree. He is not beund to 
look beyond it. 2 Ann. 466; 14 Ann. 622; 19 Ann. 353; 20 4 nn. 124; 42 Ann. 292; 36 
Ann. 444 

4. A purchaser in good faith is liable for rents only from judicial demand. CC. CU. 3453; 27 
Ann. 398; 34 Ann. 127; 35 Ann. 1090; 38 Ann. 150. 

5. Such a purchaser is entitled to be reimbursed for all improvements made or taxes paid 
by him on the property. C.C. 3453. And he is entitled to be so reimbursed, even when 
the title under which he holds is declared to be an absolute nullity. 34 Ann. 407, 705; 35 


Ann. 1086. 


The opinion of the Court was delivered by 

Fenner, J. Plaintiffs sue as children and forced heirs of their 
father and mother, Salvator and Ellen Justi, between whom existed 
the community of acquets and gains, which community, in 1871, ac- 
quired, by purchase in the name of the husband, lot No. 11, of block 
42, of the town of Shreveport, which is the subject-matter of this 


controversy. 
Mrs. Justi died in 1872. Her succession was not opened, nor did the 


father qualify as natural tutor of the minor children. 
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In 1873, after the death of the wife, Justi, in whose name the title 
stood, granted a mortgage on the property to secure a debt created and 
due by himself individually, in favor of one Dalpino. 

Justi died, and his succession was opened and administered by the 
public administrator. 

Thereafter, Dalpino proceeded, in the district court, against the 
succession of Justi, for a foreclosure of his mortgage, by executory 
process. The attorney of the public administrator, and subsequently, 
the administrator himself, accepted service of the petition for fore- 
closure, and waived all other and further writs, notices and delays, 
and agreed that the property be sold on the sale day of August, 
according to advertisement. 

Notwithstanding this waiver, it appears that all delays and formali- 
ties were fully complied with, excepting only the notice of seizure, 
which, notwithstanding the waiver, was issued, but only served on the 
attorney of the administrator. 

At the sale, under these proceedings, defendant became the adjudi- 
catee of the property for the price of $500, and has since possessed 
the same. 

Plaintifts, as heirs of their father and mother, attack this proceed- 
ing and the sale under it, as absolute nullities, and claim the property 


with its revenues. 
5. 


There can be no doubt that, at the dissolution of the community, 
Salvator Justi became the owner of an undivided half of this property, 
and that, as against this half, his mortgage was perfectly valid. 

Plaintiffs claim, however, that the mortgage was inoperative as to 
them, because it was not recorded until after Justi’s death, and be- 
cause, as forced heirs, they stand as creditors of the succession, citing 
McCarty vs. Bond, 9 La. 354; Boyles vs. Escofier, 2 Ann. 872; Suc. 
Harkins, 2 Ann. 923; Suc. Rhoton, 34 Ann. 896, and Rev. C. C. 2264, 
2266, 3342, 3347, 3363. 

This position is utterly untenable. It is true that, under the above 
authorities, a mortgage not recorded until after the death of the mort- 
gagee, is without effect against his creditors; and it is also true that, 
in a certain sense, and for the purpose of attacking disguised dona- 
tions, simulated transfers and like devices of the ancestor, to defraud 
them of their legitime, forced heirs are assimilated to creditors, and are 
granted similar rights. 

But, as against real and bona fide creditors of their ancestors, they 
have no greater rights than other heirs, because their claim as forced 
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heirs only attaches to the residue left after payment of such debts. 
There is no dispute of the validity and reality of the debt and mort- 
gage of Daipino, and, even without registry, they were binding as 
against his succession and heirs whether ordinary or forced. 

Plaintiffs next assert the nullity of the sale on the ground of cer- 
tain nullities in the preceedings, viz: Want of notice of order of 
seizure and sale, insufficiency of waiver by administrator to cure same, 
issuance of notice of seizure by sheriff instead of by clerk and service 
on attorney instead of on the administrator. 

The record does not show that the notice served by the sheriff was 
not signed by the clerk. 

Even if it did, the very authorities cited by plaintiffs show that such 
defect could not be urged to defeat the title of a purchase at such sale. 
Hart vs. Pike, 29 Ann. 262; Billgery vs. Ferguson, 30 Ann. 86; Sue. 
Sadler vs. Henderson, 35 Ann. 806. 

This, however, and the mcde of service are of little consequence, 
because all the defects urged have been held subject to the prescrip- 
tion of five years under art. 3543 of the Code, which is pleaded herein, 
and, by the terms of the article, runs against minors. Munholland vs. 
Scott, 33 Ann. 1043; Allen vs. Couret, 24 Ann. 24; Woods vs. Lee, 21 
Ann. 506. 

We are not to be understood as extending this doctrine to entire ab- 
sence of notice, but only to cases where there has been a waiver or the 
like, showing actual notice. 

We conclude that the judge a quo has rightly rejected plaintiffs’ de- 
mand so far as it affects the husband’s half of the property. 


Il. 

There is no controversy as to the right of plaintiffs to recover the 
share of their mother in the property. 

The only. question is as to the relative rights of the parties with re- 
gard to revenues and improvements. 

The defendant was certainly a possessor in good faith. 

She was a purchaser at a judicial sale, made under a decree of a 
court of competent jurisdiction, in a proceeding against the legal rep- 
resentative of the person in whose sole name the property stood upon 
the records. Nothing on the face of the proceedings or of the records 
suggested any other ownership than that of the debtor proceeded 
against ; nor is there any hint that defendant had actual knowledge of 
the latent rights of Mrs. Justi, or even that she had ever existed. 

Defendant “ possessed as owner by virtue of an act sufficient in 
terms to transfer property, the defects of which he was ignorant of,” 
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C C. 503, and had just reason to believe herself the owner. C. C. 3451. 
Hutchinson vs. Jamison, 38 Ann. 150; Barrow vs. Wilson, 38 Ann. 209 3 
Giddens vs. Mobley, 37 Ann. 417; McCloskey vs. Webb, 4 Rob., 205. 

It follows that she is only liable for rents from judicial demand, and 
is entitled to be reimbursed the expenses she has incurred on the 
thing. C. C. 3453. 

The defendant claims, and was allowed reimbursement of half the 
taxes which had been paid on the property, and this was unquestion- 
ably correct. She was also condemned to pay rent from judicial 
demand. 

Judgment aftirmed. 








No. 184. 
WILLIAM ENDERS vs. GINGRAS, MULHAUPT & Co. 


A party who contracts with a factory for the manufacture of certain goods, and receives a 
partial delivery of such without objections or complaint cannot, subsequently complain 
as an alleged violation of the manufacturer's obligation under the contract that the 
goods had not been manufactured in conformity thereto. 

After the debtor has been putin mora, his offer to execute the contract under his engage- 
ment comes too late. 


PPEAL from the First District Court, Parish of Caddo. 
“ Taylor, J. 


Land & Land, for Plaintiff and Appellant : 

1. In order to put the debtor in default, the demand that the contract shall be carried into 

effect must be made either by suit, in writing, by a notarial protest, or in presence of 

two competent witnesses C.C. art. 1911; 30 Ann. 264; 37 Ann. 659. 

The husband, who was agent of his wife, is not a competent witness for her or her co-defen- 

dants, all being members of the same firm and having a common interest. C. C. 2281; 

1 Greenleaf, sec. 334, 335, 342; 1 Phil. Ev., sec. 83; 38 Ann. 106. 

3. Though there have been repeated violations of a contract by both parties, yet if neither 
elects to consider it broken, and they proceed under it, neither can be considered in de- 
fault. 3 Ann. 285 

4. In commutative contracts, the party desiring to put the other in mora must perform or 
offer to perform his part of the contract. C. C. 1914; and having done so must make his 
demand as required by Art. 1911, C. C. 

5. The facts stated in an affidavit for a writ of sequestration are taken as true, prima facie. 
15 Ann. 574. After pleading to the merits defendants cannot question the regularity of 
the writ in point of form, and on the trial of the merits the question of privilege is the 
only one that can be raised. 7 Ann. 337. 

6. The prayer of defendants for ‘‘general relief’ in reconvention would justify a decree 
dissolving the contract, though the plaintiff might not be entitled to such a decree. H. 
D., p. 734 (4); No. 5, 11 Ann. 69. 


Alexander & Blanchard and J. H. Shepherd, for Defendants and 


Appellees : 
1. The stipulation in the contract as to the delivery of the bedsteads on the ist of October 


a> 
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was waived by the plaintiff. He not only did not put the defendants in default, but by 
accepting the delivery after that time, waived this right to claim a dissolution of tha 
contract. C.C. 1911, 1912, 1913; 8 L. 569: 18 L. 88; 1 R. 325; 4 Ann. 148, 243. 

2. By the terms of the contract, plaintiff bound himself to par for the bedsteads, at the 
factory, on delivery. ‘The piaintiff having failed to do this, defendants were no longer 
bound to continue the delivery. 37 Ann. 835. 

3. Plaintiff was regularly put in default by a formal verbal and written demand in behalf 
of defendants, for payment of the sum due them for furniture already delivered, accom- 
punied by a formal tender of another lot then completed. This demand and tender was 
on October 13, and the plaintiff was thereby in default from that time. 

Nine days after his being thus in default himself, the plaintiff attempted to put defendants 
in default. 

‘After the debtor has been put in mora, his offer to execute his engagement comes too late 
and cannot be listened to.” 14 Ann. 713; 8 R. 161. 





The opinion of the Court was delivered by 

Pocuk, J. This litigation grows out of the following contract : 

‘‘ State of Louisiana, Parish of Caddo.—This contract, made and en- 
tered into this day between Wm. Enders and Gingras and Sellmeyer, 
witnesses that the said parties have entered into the following 
contract : 

‘*Wm. Enders obligates himself to deliver to said Gingras and Sell- 
meyer 200,000 feet of beech, gum and pine lumber within one year 
following the date of this contract, said lumber to be of good mer- 
chantable quality, for the purpose of manufacturing into furniture and 
cut into such dimensions as the said G. and S. may require for the pur- 
pose of manufacturing ; same to be delivered on the cars at Shreve- 
port, in sufficient quantity to keep the factory at work, and of such 
kind and quality as the said G. and S. may call for. G. and S. are to 
pay for said lumber at the rate of $12.50 per 1000, and agree to pay 
the freight on same when delivered, and deduct the amount so paid 
from the invoice on settlement with Enders. The said Enders agrees 
on his part, to take all the bedsteads or other furniture made at the 
factory of said G. and S. within the said year in lots as finished at fac- 
tory, and pay for same at the prices agreed upon for same cuts or pho- 
tographs of the kind and prices of said furniture are annexed to this 
contract as part of it. The furniture to be finished in a workmanlike 
manner in accordance with said photograph or samples, and to be paid 
for on delivery at the factory, as follows: Two-thirds of total amount 
in cash and the balance, one-third, to be credited on the lumber 
account for lumber furnished by said Enders until the same is paid. 

‘‘ Gingrass and Sellmeyer obligate themselves to make not less than 
3000 bedsteads within the year, one thousand (1000) of which to be 
furnished by the 1st of October, 1885. 
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“This contract is renewable at the option of both parties at the end 
of the first year. Either party desiring to change or cancel same, is to 
give the other party sixty days notice thereof prior to the expiration 
of the year, otherwise this contract to remain in force for another year..” 

Mrs. Mulhaupt subsequently became a member of the firm. 

Plaintiff's demand is for a dissolution of the contract on account of 
the violation of the same by the defendants, for consequential damages 
in the sum of $1386, * * and for the sum of $732, as the unpaid 
balance due on the lumber tarnished by him under the contract, with 
vendor’s privilege on the same. He obtained a writ of sequestration 
of the lumber on hand, in kind and in process of manufacture. 

The defense is a general denial, an averment of a compliance with 
their contract by the defendants, of the violation of the same by 
plaintiff, and it ends with a prayer for the rejection of his demand for 
a balance on furniture delivered to plaintiff, and with a demand in re- 
convention for damages in the sum of $10,200. * * 

Plaintiff appeals from a judgment which rejects his demand, dis- 
solves his writ of sequestration, and condemns him to pay to defend- 
ants $219.65 as balance on account of furniture delivered to, and ac- 
cepted by him. 

The district judge rejected defendants’ demand in reconvention for 
damages, reserving their right to claim damages on account of the se- 
questration. 

The defendants have not prayed for an amendment, hence their 
claim for damages, growing out of the alleged violation of the contract 
is eliminated from discussion. 

The pivotal point of the controversy hinges upon the alleged viola- 
tion of the contract by the defendants, and the consequent right of 
plaintiff to sue for the dissolution. 

The case was very hotly contested, numerous questions of law are 
discussed by counsel, and the voluminous evidence in the record is 
sadly conflicting. 

From that mass of testimony we have reached the conclusion with 
the district judge that plaintiff has failed to make out his case. 

It is true that the defendants utterly failed to furnish the 1000 bed- 
steads which the contract called for, by the Ist of October, but on the 
other hand, the record shows conclusively that plaintiff, by his acts, 
unequivocally waived that feature of the contract. 

He received after that date, in sundry lots, more than two hundred 
‘bedsteads, on which he made part payments without complaint or 
objection. 
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And the record further shows that he himseif then became deticient 
in the performance of his obligations under the contract, by refusing 
or neglecting to pay the balance due on the goods which had been de- 
livered to and received by him. It was at this juncture that he was 
put in default by the defendant by a demand in writing, in which he 
was notified that some 350 bedsteads were in the factory subject to his 
order under the contract, which demand was made simultaneously with 
a demand for the payment of the balance due by him. Landeche vs. 
Sarpy, 37 Ann. 335 


We note, in this connection, his contention that the furniture de- 
livered to him had not been made in conformity to the specifications 
agreed upon, and that the same was not merchantable. The evidence 
does not bear him out. It shows some slight and almost imperceptible 
differences between the samples furnished and some pieces of the 
furniture made and delivered, but not sufficient to justify even a 
complaint. 


And again, his own conduct in receiving the same without objection, 
in not contesting the correctness of the bill therefor, confirms that con- 
clusion, and estops him from later complaints on that score. 

The record there shows that some nine days after he had been form- 
ally put in default, he made the attempt to put the defendant in mora 
by serving on them a written notice to comply with their contract. 

His demand for the dissolution of the contract is in the main predi- 
cated on that attempt. But it cannot avail him ; it came too late. 

The fact of his having himself been previously put in default debars 
liim of the right to call for the specific performance of the contract by 
the defendants. Moreau vs. Chairvin, 8 Rob. 161; Morrison vs. Wim- 
berly, 14 Ann. 713. 


We note the logical suggestion of plaintiff's counsel that an affirm- 
ance of the judgment rendred below will apparently continue in ex- 
istence a contract with which both parties are manifestly dissatisfied, 
and that more litigation will follow in the wake of such a condition of 
things. But courts cannot be and are not concerned with such consider- 
ations. They must decide the issues which are presented by the plead- 
ings, and cannot go beyond those limits. In this case the issue was 
the right of plaintiff to demand a dissolution of the contract. We find 
against him, and we can adjudicate nothing else. 


We note the bill of exceptions taken by plaintiff to the ruling of the 
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district judge in admitting the testimony of Mulhaupt, the husband of 
one of the members of the firm, but as we have not considered his 
testimony at all, we bave obviated the necessity of a discussion on an 
unimportant question, which we relegate to some case in which a solu - 
tion of the same will be imperative. 


Judgment attirmed. 








No. 192. 


A. R. Ketcuum ror Frep. Ketcuum vs. Texas AND Paciric RAIL- 
ROAD CoMPANY. 

A railroad company is responsible in damages for injuries sustained by a person who is run 
over by one of its engines at one of its crossings on the street of a city, when it is 
shown that the engine was being driven at a rate of speed unusual in a depot yard, and 
beyond the limits of speed allowed under its own regulations, and that no siguals by 
either whistle or bell was given of the approach of the engine- 

A verdict of the jury allowing $10,000 damages for injuries caused by such an accident to a 
boy who lost an arm thereby. and who belongs to a laboring family. will not be dis- 
turbed on appeal. The allowance is not excessive. 

PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. 


T. F. Bell for Plaintiff and Appellee. 
Wise & Herndon for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. The defendant company appeals from a judgment based 
on the verdict of a jury, in the sum of ten thousand dollars as dam- 
ages for injuries inflicted on plaintiff’s minor son by one of the engines 
of the company through the alleged carelessness of the engineer, one 
of its employees. 

The main defense is the alleged contribution ; negligence of the in- 
jured boy, who was eleven years of age at the time of the accident. 

The law of the case is too well settled in jurisprudence to require 
any discussion at the present time. 

The principles which defendant’s counsel contend for find ample 
support in numerous authorities including our own reports, namely : 
that in damage suits the party injured cannot recover if he contributed 
to produce the result, or in other words, if both parties are in fault, 
‘neither can recover damages from the other, and that children who 
have reached the age of reason, can be guilty of imputable contribu- 
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tory negligence which will bar a recovery on their part. Childs vs. 
R. R. Co., 33 Ann. 154; Lott vs. R. R. Co., 37 Ann. 337. 

But the evidence in the record removes the case far beyond the 
domain of either of the rules; it satisfactorily establishes the follow- 
ing state of facts: 

The accident occurred in the city of Shreveport at a railroad cross- 
ing on one of the streets, the only avenue to a large cotton oil mill, to 
which an average of one hundred vehicles are driven each day, and 
which is situated nearly opposite the defendant’s main depot in 
Shreveport, from which it is separated by the railroad’s main and two 
switch tracks. 

The boy hai gone into the mill-yard on a wagon loaded with cotton 
seed, and after the wagon had been emptied of its load, aud was being 
weighed on a pair of scales under a shed adjoining the oil mill oftice, 
a short distance from the road, he undertook, at the request of the 
regular driver of the wagon, to drive the team across the track to the 
street. 

Knowing that an engine was taking water at a tank at a distance of 
about 350 feet east of the crossing, and that it would soon pass at that 
point, and being prevented by buildings from seeing the engine from 
the place where the wagon stood, he took the precaution to go out to 
the track to ascertain whether the engine was moving, and as it was 
yet standing still, he returned to and in the wagon and began to drive 
out, but before he had cleared the track the hind end of the wagon was 
stricken by the locomotive, and he was thrown under the engine, by 
means of which his arm was shattered and had to be amputated above 
the elbow. 

The testimony shows that the boy frequently rode back and forth in 
that wagon, with the express permission of his father and of the team- 
ster for the purpose of learning how to drive, and that he took every 
precaution which even mature experience could suggest to cross the 
road before the engine could be on him. Hence we agree with the 
jury in the conclusion that no negligence can reasonably be imputed to 
him in the premises. 

On the other hand, the preponderance of the evidence gues to show 
that the engine was driven at a rate of speed unusual in a town or 
city, and far beyond the limit prescribed by the regulations of the com- 
pany; and that when the engine approached the mill, no bell was 
rung and no whistle was blown. The limit allowed for speed in depot 
yards is four miles per hour, and the engine was then running at a 
speed of ten to twelve miles an hour. 
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Our conclusion is therefore clear that the accident is rationally at- 
tributable to these two causes and to no other circumstance. Hence 
it was carelessness and negligence on the part of the engineer, for 
which the company must be held responsible. 

That conclusion is fortified by the omission of the company to in- 
troduce the evidence of the engineer who had charge of the engine at 
the time of the accident, which occurred in broad daylight. Day vs. 
R. R. Co., 35 Ann. 694, 

The measure of the damages is the only point left for our consider- 
ation, and we note that this question was not discussed by either 
counsel on appeal. 

Defendant’s exclusive hope of relief was apparently in the conten- 
tion of contributory negligence on the part of the injured boy. 

The sum allowed by the jury at first appeared excessive to our minds, 

But after considering that the boy is the son of a laboring man, 
without property or means, and that for the balance of his life he will 
be deprived of the use of so important a limb, absolutely indispensa- 
ble to the performance of manual labor, we do not feel justified to 
disturb the finding of the jury. 


Judgment affirmed. 








No. 178. 
A. AND J. TrousTINE & Co. vs. R. A. WARE AND G. M. Munn. 


1. Any neglect. or omission to observe the rules of this court strictly, in the preparation of 
transcripts of the record in the court below, will subject the clerk to the cost of repair- 
ing such neglect, or omission; and a mandate will be directed to him, ordering him to 
perform his duty ; and, in the meantime, judgment on the appeal will be suspended. 

2. The appellant is protected by the full certificate of the clerk where it is not shown tha 
he knew the transcript to be deficient aud procured the certificate notwithstanding. 


PPEAL from the Second District Court, Parish of Bienville. 
Drew, J. 





D. H. Patterson and J. A. Dorman, for Plaintiffs and Appellants. 
Watkins & Watkins and G. M. Dunn, for Defendant and Appellee: 





The opinion of the Court was delivered by 

Watkins, J. An examination of this very inartificial and compli- 
cated record has fully satisfied us that no opinion we could render 
would be satisfactory to ourselves, or do justize to the parties to the 


appeal. 
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It appears from certificates of the clerk in the record, that certain 
important documents are missing therefrom; others essential to it 
cannot be found in it; few of those it contains are in their proper 
places and order ; and the index is very deficient and inaccurate. 

Rule 1, paragraph 2, provides : 

“The different parts of a record shoald be made to appear in the 
order of their respective filings and entries from the minutes, with 
exact dates.” 

Ib., paragragh 7, provides: “‘ An accurate alphabetical index should 
be attached to, and form part of each transcript, affording reference to 
particular pages of the same (and with proper designations, or words 
of description), for the pleadings, processes and orders in the suit ; for 
the depositions and testimony of each witness by name,” ete. 

Ib., paragraph 8, provides: “ Any neglect, or omission, to observe 
this rule strictly will subject the clerk, as aforesaid, to the cost of re- 
pairing such neglect, or omission.” Rules of Court, 36 Ann.; 32 Ann. 

The clerk who prepared this transcript has been wholly unmindful 
of this rule and derelict in the performance of his duty. 

.“ The Supreme Court, as well as other courts, possesses the powers 
which are necessary for the exercise of the jurisdiction given it by 
law, in all cases not expressly provided for by the present Code.” C. 
P. 877. 

“If the record be incomplete because the judge refuses to perform 
any of his duties, as to sign the exception te his opinion, or, if such 
imperfection proceed from a similar refusal by the clerk, the Supreme 
Court shall direct a mandate to such judge, or clerk, ordering him to 
perform the duty imposed upon him by law, or by the nature of his 
office, and, in the meantime, it shall suspend its judgment on this 
appeal.” C. P. 899. 

In Nathaniel T. Edson vs. Morris McGraw, 37 Ann. 294, this court 
says: “‘ Where transcripts transmitted here, under certificates attest- 
ing their completeness, are materially deficient by the fault of the 
clerk making same, the court will not permit it then to be patched up 
by additional and supplemental transcripts, but will order the clerk to 
make, at his cost, a new transcript of the record .below, such as he 
should have made at first under the rules of the law; and will even- 
tually exercise its punitory powers, and inflict a fine.” R. 8S. 1907. 

Again: “It is apparent that the transcript was made in utter disre- 
gard of the rules of the court, and that, far from facilitating, it embar- 
rases an investigation of the case.” 

_ Again: ‘‘ The appellant is protected by the full certificate of the 
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clerk, when it is not shown that he knew the transcript to be deficient, 
and procured the certificate notwithstanding.” 

That opinion is aptly suited to the facts of this case. It is therefore 
ordered ex proprio motu that the clerk shall make, at his cost, a new, 
perfect and complete transcript of the record in the court below, such 
as he should have made at first, and in conformity to law and the rules 
of this court, on or before the next return day for appeals from that 
court; and that, in the meantime, this court will suspend judgment on 
the appeal. 

Judgment suspended. 


No. 180. 
P. C. Livineston vs. P. SCULLY. 

1. An action for damages resulting from the passive violation of a commutative contract, or 
one containing mutual stipulations and covenants between the parties, must be preceded 
by putting the obligor in mora, as a condition thereto. 

2. The want or failure of the plaintiff to put him in mora does not oblige defendant to ex- 
cept or specially deny that fact. It is the duty of the plaintiff to allege and prove it, 
else he cannot recover. 


A PPEAL from the First District Court, Parish of Caddo. 
P Hicks, J. 
Young & Thatcher for Plaintiff and Appellee : 


Although the contract be either not commutative, or, if commutative, the reciprocal obliga- 
tions are not to be performed at the same time, yet the party wishing to put the other 
in default must be himself ready, and must offer to receive the perfurmance at the time 
and place stipulated in the contract, or implied from the nature of the act to be done, 
ete, C. C. 1914, 1913. 

In a case coming under either of the two above articles of the Civil Code, a demand on the 
debtor, in order to put him in delay, requires no particular form; it is sufficient if the 
rule be substantially complied with. 3 L. 382; 11 L. 240; 8 R. 160; 19 Ann. 85; 28 Ann. 
778; 23 Ann. 107; 6 N.S. 230. 

A contract may be violated actively by doing inconsistent with the obligation it has pro- 
posed. Where there is an active violation of the contract, damages are dne from the 
moment the act of contravention bas been done, and the creditor is under no obligation 
to put the debtor ir default in order to entitle him to his action. C. C. 1931, 1932. 

When an obligation has been contracted on condition that an event shall happen within a 
limited time, the condition is considered as broken, when the time has expired without 
the event taking place. If there be no time fixed, the condition may always be per- 
formed, and it is not considered as broken until it is become certain the event will not 
happen. C. C. 2038; 1. Ann. 424. 

The condition is considered as accomplished when the accomplishment of it has been pre- 
vented by the party bound to perform it. 1 Ann. 424. 

If the work be composed of detached pieces, or made at the rate of so much a measure, the 
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parts may be delivered separately ; and that delivery shall be presumed to have taken 
place, if the proprietor has paid to the undertaker the price due for the parts of the 
work which have already been completed. C.C. 2761. 

Where the object ot the contract is anything but the payment of money, the damages due 
to the creditor for its breach are the amount of the loss he has sustained, and the profit 
of which he has been deprived. C. C. 1934; 5 Ann. 221; 2 L. 332. 


Alexander & Blanchard aud J. H. Shepherd for Defendant and Ap- 
pellant : 


1. Asacondition precedent to the recovery or damages fcr the passive violation of a com- 
mutative contract, the obligor must be put in mora, and this putting in default must be 
alleged and proved. C.C. 1911, 1912, 1913; 18 L. 88; 2. R. 498; 3 R. 400; 6 R. 450; 9 R. 
495; 10 R. 524; 11 Ann. 300; 17 Ann. 33; 19 Ann. 130; 23 Ann. 513; 27 Ann. 176; 30 
Ann. 1125; 37 Ann. 659, 835 
Articles 1912 and 1913 of the Civil Code specially provide that in order to recover dam- 
ages for the passive violation of » cemmutative contract, the obligor must be put in 
mora as a condition precedent. Article 1911 provides the manner in which the debter 
is to be put in default. All decisions concur in holding that this putting in default must 
be alleged and proved. 18 L. 88; 2 R. 498; 3 R. 400; 6 R. 450; 9 R. 495; 10 R. 524; il 
Ann. 300; 17 Ann. 33; 19 Ann. 130; 23 Ann. 513; 27 Ann. 176; 30 Ann. 1125; 37 Ann. 
659, 835. 

Even theugh a contract be violated by one or both parties to it, if neither elect to con- 
sider it broken, and they proceed under it, neither can be considered as having been in 
default, 3 Ann. 285. 

The damage due a party for a breach of contract in the absence of fraud or bad faith are 
the amount of the loss he has sustained and the profits of which he has been deprived. 

Damages for supposed profits based on the speculative opinion of witnesses are clearly in- 
admissible. All damages must be pr ven with legal certainty. Statéments of items in 
globo without detsils, when called for, are not sufficient. 11 Ann. 300; 37 Ann. 492. 
Evidence of that description would open too wide a door to fraud to be received as full 
proof. 3 Ann. 45. One may have rights which he can enforce, but these rights may 
also be abandoned, waived and surrendered, by settlement without reservation. 33 
Ann. 41. 

It follows where either of the parties to a contract condone a breach of the same by pro- 
ceeding under the cuntract, after the violations of conditions by the other, he waives his 
right to damages for previous violations. 


The opinion of the Court was delivered by 

Watkins, J. Plaintiff sues for the recovery of $5000 damages, result- 
ing from defendant’s alleged violation of his contract ; $870.62 on open 
account ; and for the annulment of the contract. 

The contract was entered into on July 1, 1882, and contains recipro- 
cal covenants. 

Plaintiff agreed ‘‘ to furnish al] labor, tools, cement and all other 
material to be used in the piers of said bridge,” (the railroad bridge 
across Red River at Shreveport), ‘‘ and set the same in the piers, to the 
full satisfaction of the engineer in charge, for the sum of $8 per cubic 
yard, 
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‘* He also agrees to set cut stone facings for said piers, to be fur- 
nished at railroad bridge site, and furnish all labor, cement, tools and 
other materials to be used in construction of same, for $6 per cubic 
yard, payments of ninety per cent to be paid by said Peter Scully, on 
or about the 15th of each month, or as soon as received and paid by 
the railroad company.” The remainder was to be paid upon the com- 
pletion of the work and its acceptance by the railroad company. 

All the work was to be done under the supervision of the engineer, 
in charge, and to his full satisfaction. 

It further stipulated that plaintiff should “‘ push the work, and give 
it his own personal attention, and finish said work on or about the Ist 
of January, 1883. 

Under this contract defendant undertook ‘to furnish foundations 
and such tools as he may have to spare, on work, free of cost,” ete. 

Plaintiff alleges that Scully ‘‘made a subsequent verbal agreement 
with him to pay for all necessary building material contracted for, to 
those delivering the material, about the 15th of the month ; and also, 
that he would furnish and deliver to petitioners all the cement needed 
for building said piers at $4.25 per barrel. 

He shows that he was on “hand promptly with men and material, 
and the necessary arrangements to do and complete the work accord- 
ing to contract ;” and had made some contracts for materials, such as 
sand, brick, ete., to be furnished ; and that he was put to a heavy ex- 
pense therefor, and “ did his part of the work in due time, and was 
not in default,” ete. 

He represents that he did ‘‘extra work that was not included in his 
contract, and furnished money, lumber and material, ete., to Seully,” 
whereby he became indebted to him in the sum of $870.25, for pay- 
ment of which demand has been made. 

He represents “ that said Scully did not have the foundations for 
the piers ready, so that petitioner could do his part of the work ; that 
owing to dissensions between said Scully and the railroad company as 
to who should pay for the sheet pilings, and mistake as to the amount 
of dredging required for the foundations, and other causes, that said 
Scully should have foreseen, and provided against, the work was delayed, 
and petitioner kept idle, and on expenses, without being able to go 
on with his work.” 

He further alleges ‘‘ that in consequence of said Scully’s failures to 
do as he had promised and agreed to, petitioner found himself delayed so* 
' long, and at such heavy loss and damage that he was unwilling to suffer 
it longer ; and, even if he had been, that the failure of Mr. Scully to 
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comply with his agreement with petitioner in reference to the brick 
Johnson was to furnish, and the money due, as per account, caused 
his debts to accumulate, and his credit to be impaired to such an ex- 
tent that he found it impossible to go on with the work.” 

He shows “that he notified Mr. Scully about the ist of January, 
1883, that he (Seully) had forfeited his right to hold him bound to his 
contract, and that petitioner could claim damages,” which he esti- 
mates to be $5000, for profits of which he had been deprived. 

In plaintiff’s amended petition he states that Scully did not complete 
the foundation of pier five until September, 1882, and pier six in 
November, 1882, and that between those dates defendant ‘ could have 
had other foundations ready, but that he, by positive order, peremp- 
torily stopped all work on the foundations and piers, and did not per- 
mit it to be begun again until about the Ist of November following.” 

He avers that he made application to Mr. Alfred Noble in September, 
the engineer in charge, to have the foundations of piers five and six 
got ready, so that he could go on with his work ; and, afterward he 
made a similar application to Mr. Patton, representing the defendant, 
to the same effect, “and Mr. Patton stated that he could not, and 
would not, do anything without orders from defendant, and that 
Scully’s orders were that all work be stopped,” and that during this 
time he was kept idle, and unable to comply with his part of the agree- 
ment, and that his time was worth $10 per day for that time. 

The defendant, for answer, admits the contract for the construction 
of the foundations for the piers for the railroad bridge as evidenced 
by the written agreement of.July Ist, 1882, but denies that plaintiff 
has complied with its terms, and specially denies that plaintiff ‘“ was 

in any manner forced, or compelled by him to abandon his contract, 
and quit work, but that said abandonment was the voluntary act of 
plaintiff, and wilfully done, in order to injure respondent, and retard 
him in the construction of the bridge ;” that plaintiff has thereby for- 
feited all rights under it, and has incurred a liability to him in.dam- 
_ ages in the sum of $5750; and that he owes him, in addition, the sum of 
$1029, on open account, for which sums he claims judgment against 
the plaintiff in reconvention. 

We have thus analyzed the plaintiff’s petitions, original and amended, 
and defendant’s answer, because it has been made an important ques- 
tion in this case whether the defendant was put in mora as a condition 

“precedent to the institution of this suit. 

Defendant’s counsel contend that itis a condition precedent to the 
recovery of damages, for the passive violation of a commutative con- 
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tract, that the obligor must be put in mora, and that this must be 
alleged and proved. 

Plaintiff’s counsel insist that their petition sets out an active, as well 
as a passive violation of the written and parol contracts, and that the 
defendant was put in default antecedent to the institution of this suit. 

R. C. C..1912, provides: ‘“‘ The effects of being put in default are 
not only that, in contracts to give, the thing, which is the object of the 
stipulation, is at the risk of the person in default; but in the cases 
hereinafter provided for, it is a prerequisite to a recovery of damages and 
of profits, and fruits or the rescission of the contract.” 

R. C.C. 1913 provides: ‘In commutative contracts, when reciprocal 
obligations are to be performed at the same time, or the one immediately 
after the other, the party who wishes to put the other in default, must, at 
the time and place expressed in or implied by the agreement, offer to per- 
JSorm, as the contract requires, that which on his part was to be performed, 
otherwise the opposite party will not be legally put in default.” 

R. C. C. 1931 provides: ‘A contract may be violated either act- 
ively, by doing something inconsistent with the obligation it has pro- 
posed, or passively, by not doing it at the time or in the manner 
stipulated or implied from the nature of the contract.” 

R. C. G. 1932, provides: ‘‘When there is an active violation of the 
contract, damages are due from the moment the act of contravention 
has been done, and the creditor is under no obligation to put the 
debtor in default, in order to entitle him to his action.” 

R. C. C. 1933, provides: ‘When the breach has been passive only, 
damages are due from the time the debtor has been put in defaalt, in 
the manner directed in this chapter.” 

Does the plaintiff’s petition, taken as a whole, charge the defendant 
with an active or a passive viclation of their commutative contract ? 

Under it, the defendant bound himself to furnish the foundations for 
the piers, and certain tools and cement, and pay out for plaintiff’s 
account certain moneys. Plaintiff agreed and bound himself to furnish 
the material and build the piers and put stone-facings on them. 

He alleges that he did his part of the work in due time and was not 
in default. 

That Scully did not have the foundations laid in proper time, and 
that for various causes he “‘ should have foreseen and provided against, 
the work was delayed and petitioner kept idle, on expenses and unable 
to go on with his work * * and that in consequence of said Scully's 
failure to do so as he had promised and agreed to, petitioner found 
himself delayed, etc.” 

50 
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He further represents that Scully did not complete the foundation of 
pier five until September, 1882, and pier six until November, 1882, and 
that “between those dates he could have had other foundations laid, 
bunt that he, by positive order, stopped all work on the foundations 
and piers, and did not permit it to be begun again until about the be- 
ginning of November, following ” 

These and other allegations quoted from plaintiff’s petition clearly 
indicate that the defendant is only charged with a passive violation of 
the contract in the sense of the articles of the Code above quoted, un- 
less it be in those last quoted ; but we do not so regard them. 3 Ann. 
285, McCord vs. Feliciana R. R. 

In Gobet vs. Municipality, 11 Ann. 300, the Court say: ‘ When the 
violation of a contract is passive, it is clear that the putting in default 
is a prerequisite to a recovery of damages. A violation is said to be 
passive by not doing what was covenanted to be done, or not doing it 
at the time or in the manner stipulated or implied from the nature of 
the contract.” 

In Hodge vs. Moore, 3 R. 400, the Court say: ‘‘The putting of a 
debtor in default is, under our law, a condition precedent to the recovery 
of damages or the dissolution of a contract. The want of it need not be 
pleaded in defense, and can be taken advantage of at any time. 60.58. 
229; R. C. C. 1906. 

In Hepp vs. Commargre, 10 R. 524, the Court say: ‘This putting in 
default being under our law, an indispensable prerequisite to sustain an 
action of this kind, it was not necessary to plead the want of it specially, 
nor is it waived by the defense set up in the answer.” 6 N.S. 624; 13 La. 
229: 5 R. 83, Sewell vs. Wilcox. 

In 6 La., 152, Stewart vs. Paulding, the Court say: “In an action 
by the vendor against the vendee of real estate adjudicated at public 
auction, the plaintiff’s request of the defendant that he would comply 
with the terms of the sale, and the defendants refusal to do so, is in- 
sufficient to put the latter in default.” 17 Ann, 32, Leeds vs. Fassman ; 
19 Ann. 130, Pratt vs. Craft. 

In 23 Ann. 513, Dean vs. Frellsen, the Court say: ‘A party who 
brings suit for damages resulting from the non-fulfillment of an obli- 
gation on the part of the other party, must show, under the general 
issue, that he has complied with all the conditions imposed upon himself 
by the obligation before he can be heard to urge acts of violation by the 
other party as a reason for not putting him in default.” 27 Ann. 176, 
Eden vs. Lemandre ; 30 Ann. 1125, Buard vs. Boagni. 

In 37 Ann. 659, Defee vs. Covington, this Court held: ‘An action 
for damages for a passive violation of a contract, must be preceded by 
a putting in default of the debtor, and such a putting in mora must be 
alleged in order to justify the introduction of testimony on the ques- 


tion of damages. 
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‘An allegation that the debtor was put in default by means of a 
formal demand on him for the damages claimed, does not conform with 
the modes provided by the Civil Code—and is not legally sufficient to 
admit of proof of damages.” 37 Ann. 835, Landéche vs. Sarpy. 

The only averment in the petition on this important point is “ that 
he notified Mr. Scully about the Ist of January, 1883, that he, Scully, 
had forfeited his right to hold him bound to his contract, and that 
petitioner would claim damages.” 

We have carefully read all the evidence in the record and have 
copied the subjoined extracts from the testimony of the piaintiff and 
defendant. 

Plaintiff says: ‘I failed to go on with the contract I had with 
Scully because he failed to pay monthly instalments as he promised.” 

Again: “I notified Mr. Scully that I was going to quit the work. 
I was forced to do so. This was about the time I should have com- 
pleted my work under my contract,” etc. 

Again: ‘At the time I quit and notified Mr. Scully, there were no 
other foundations laid * * and I told him that my contract had 
expired.” 

Again: “I notified him that I intended to quit and claim damages.” 

Again: “Mr. Scully gave me money, but we had no settlement.” 

Scully says: “‘ Mr. Livingston did no work on the bridge after the 
estimate of December 20, 1882. This estimate covers all the work 
plaintiff did on pier six. 

“At the time of the last payment no claim was made by plaintiff for 
any other sum due him. Plaintiff did no work after this estimate was 
paid him, and notified me about the Ist of January, 1883, that he had 
quit work. He assigned no reason for quitting the work. He wrote 
me a note, but I did not keep it. In the note he said, I recollect, he 
stated that his time had expired in which he was to ccmplete the work 
and that he had quit it and gone to doing something else.” 

The entire evidence of these two gentlemen is to this effect. 

Instead of the pleadings and evidence furnishing proof of the put- 
ting of defendant in mora, it clearly demonstrates that such is not the 
case, but decidedly indicates that plaintiff voluntarily abandoned his 
contract. 

It is therefore ordered, adjudged and decreed, that the verdict of 
the jury and the judgment thereon based are annulled and set aside ; 

and it is farther ordered, adjudged aud decreed that plaintiff’s suit be 
dismissed at his cost in both courts. 


Judgment reversed. 
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THE STATE OF LouISIANA vs. Isaac G. GRAYSON. 


Parol evidence is inadmissible to prove the pendency of an indictment in a court of record. 
A copy of the indictment and the minutes of the court showing its presentment and 
filing would be the best evidence of the fact. 


PPEAL from the Twenty-fifth District Court, Parish of Vermilion. 
DeBaillion, J. 





R. CO. Smedes, District Attorney, for the State, Appellee. 
O Bryan'& White, for Defendant and Appellant. 





The opinion of the Court was delivered by 
Topp, J. The defendant appeals from a sentence of two years’ im- 
prisonment at hard labor for larceny. 


It appears from a bill of exceptions in the record, that a witness for 
the prosecution was asked if there was not an indictment pending in 
another parish against the accused. 


The question was objected to on the ground that oral testimony 
would not be the true evidence of the fact sought to be proved and 
that such evidence was therefore inadmissible. The objection was 
overruled and an affirmative answer to the question given by the wit- 
ness, to which ruling the counsel for the accused reserved his bill. 


It is certain that a copy of the indictment and of the minutes of the 
court showing its presentment and filing would have been the best ev- 
idence of the fact; and we know of no exception to the general and 
elementary rule requiring the best evidence to be produced, under 
which this ruling of the trial judge could be justified. 


We can readily conceive that proof of so damaging a fact as the 
pendency of another indictment against the accused was calculated to 
work great prejudice against him. In criminal cases especially, where 
the liberty of a man is at stake, the rules touching the admissibility of 
evidence, should be strictly and closely adhered to. 1 Greenleaf, secs. 
82, 86; Wharton Crim. Ev., 8th ed., sec. 152; 12 Ann. 349, 


On account of this error we are constrained to remand the-case. 


It is therefore ordered, adjudged and decreed that the sentence -ap-- 
pealed from be annulled and reversed, and the case remanded to be 
proceeded with according to law. 
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No. 178. 


THE STATE OF LOUISIANA Vs. JOE TUCKER. 


‘rhe opivion recently rendered on a former trial of this case is reaffirmed ; and it is further 
held that where the charges asked are applicable to the facts ahd contentions of counsel 
as recited in the bill of exceptions, the judge is not authorized to refuse the charges 
because. while not denying the material facts stated, he disputes the correctness of the 
contentions of counsel based thereon. Counsel has the right to urge his own theory as 
to the inferences of motive and intention to be drawn from the facts, and to impress the 
same upon the jary; and though the judge may take a different view, the question is to 
be determined by the jury, and in case the jury should concur with counsel, defendant 
has the clear-right to have them instructed as to the law applicable in such case. 


PPEAL from the Third District Court, Parish of Union. 
Young, J. 


J. A. W. Lowry, District Attorney, for the State, Appellee. 
G. A. Killgore, jr., and Jas. A. Ramsey for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. The main bill of exceptions presented in this record is, 
in substance, identical with the one which we copied at length and 
fully considered in our opinion rendered when this case was before us 
in May last, 

We there held, quoting the syllabus: ‘‘ When a bill of exceptions re- 
cites the facts which the counsel contended before the jury had been 
established by the evidence, and refers to the evidence in support 
thereof and asks for charges applicable to the state of facts recited, the 
judge’s refusal to give the charges on the ground that they are inappli- 
cable to the case, is error, unless the judge states that there was no 
evidence in the case supporting or tending to support the contentions 
of counsel. It is the duty of the judge to give full instructions to the 
jury covering the entire law of the case as respects all the facts proved 
or claimed by counsel to be proved, provided such claim is supported 
by any evidence.” 

We will not encumber the Reports by an elaborate statement of the 
facts recited in the bill at great length, but will refer therefor to our 
former opinion. 

The material facts recited are, that defendant was discovered armed, 
in the early part of the night, under suspicious circumstances, at the 
door of Bryant’s house; that Bryant, without warning, fired ipon and 
wounded him; that defendant retreated without returning the fire; 
that he was pursued by Bryant and his wife, both firing on him ; that, 
after retreating some thirty yards, he got behind some bee-gums in the 
yard, and from that shelter, Bryant and his wife still advancing and 
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shooting, defendant fired upon them and wounded Bryant. To this 
extent the facts recited are not controverted by the judge. But the 
counsel further contended that the evidence established that defendant 
was retreating in good faith, trying to get away from his pursuers with- 
out injuring them ; that he stopped behind the bee-gums simply to pro- 
tect himself; that he made no offensive demonstratian until his pursu- 
ers were within a few steps of him; that he then shot merely because 
it was absolutely necessary to save his own life, and that he aimed at 
Bryant’s legs not in order to kill him but to stop his pursuing him and 
shooting at him. , 

Counsel fpr defendant, under the foregoing recital of facts and con- 
tentions, asked the following charges: 

Ist. A man has a right to drive a party away from his premises who 
is there without his authority, and if the intruder should start away 
immediately in good faith the owner would have no right to follow him 
up; and while still retreating in good faith it should become abso- 
lutely necessary for him to fell his pursuer in order to save his own 
life, he is justifiable. 

2d. That when two parties have had a difficulty, if one of them quits 
the combat and retreats in good faith and is pursued by the other, who 
continues to follow him up with violence and hostility, and should it 
become absolutely necessary for the one retreating to turn and fell his 
pursuer in order to save his own life, he is justifiable, whether he was 
the aggressor in the beginning of the difficulty or not. 

3d. That if the jury should find that defendant shot Mr. Bryant, but 
should conclude from the evidence that he shot him simply to preserve 
his own life while he was receding from Bryant in good faith, he would 
be justifiable in law; and especially is this the law if they should find 
that Bryant was pursuing and shooting at defendant after defendant 
was attempting to get away. 

The judge refused to give the charges, for the following reasons : 

“There was not a particle of evidence on the trial that proved or 
tended to prove in the slightest degree any retreating in good faith on 
the part of the accused, nor was there any evidence to show that when 
shot by Bryant he immediately began to run away. The evidence, on 
the contrary, was that he retired very slowly, and also went to show 
that he got behind the bee-gums as a place of comparative security to 
fire from, and that he did not endeavor to leave the yard till after he 
had emptied both barrels of his gun and perhaps one pistol shot; the 
evidence showed that so far from quitting the combat, Joe Tucker 
kept it up until his gun and likely his pistol were emptied. 
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‘The evidence did not show that Bryant and his wife were in a few 
steps of Tucker when he shot Bryant, and there was no evidence what- 
ever to show that Joe Tucker retreated in good faith to avoid the com- 
bat, nor did the evidence show or tend to show that he made every 
possible effort to get away, or indeed any effort at all to leave the pre- 
mises, until his means of offense were apparently exhausted ; the evi- 
dence showed that he stopped as soon as he got behind the bee-gums, 
from which point he fired at Bryant. So far from the evidence show- 
ing that he shot Bryant in the legs in order not to kill him, it tended 
strongly to show a determined effort on his part, after the shooting 
began, to kill Bryant.” 

It will be observed that the judge does not dispute any of the prin- 
cipal facts set forth in the bill, viz: that defendant was fired upon and 
wounded without warning; that he retreated or retired ; that he was 
pursued with repeated firing; that he got behind the bee-gums and 
only then fired upon his pursuers who still advanced, and wounded 
Bryant. He only differs with counsel as to the speed with which de- 
fendant retired; as to the motive of his retreat; as to his intention in 
stopping behind the bee-gums; and the like—all of which are not 
facts, but mere inferences from the facts as established by the evi- 
dence. The judge may be right and the counsel entirely wrong as to 
the conclusions which they respectively draw from the evidence; but 
the determination of such questions is remitted to the jury, whose ex- 
clusive province it is to weigh and give effect to the evidence. 

Given the fact that defendant retreated, defendant’s counsel had the 
clear right to contend that the retreat was in good faith and in an 
effort to escape without injuring his pursuers. Given the fact of bis 
stopping behind the bee-gums, he had the right to contend that such 
stoppage was for the purpose of protecting himself from injury. Given 
the facts of the continued pursuit and firing, he had the right to con- 
tend that defendant’s firing in return was to save his own life and 
necessary for that purpose. And in case the jury should concur with 
the counsel’s interpretation of, and inferences from, the facts, he had 
the clear right to have them instructed as to the law applicable therew. 

While not doubting the sincerity of the respected judge’s intention 
to comply with our former decision, we are reluctantly constrained to 
hold that he has erred in his construction of it and in refusing the 
charges asked for. 

The remaining bills of exception have no merit whatever and do not 

‘require notice. 
We may say that the judge was perfectly right in warning the jury 
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that the opinion of this Court in the former case was not to be consid- 
ered as evidence in any manner affecting the facts of the case. We 
have nothin, to do with the facts in criminal cases. We deal with 
them only as hypotheses, and say, “if the jury find such and such to 
be the facts, then the law is so and so.” But it is for the jury alone to 
ascertain, weigh and determine the facts, independent of judges of Dis- 
trict or Supreme Courts. We say thus much to guard any future jury 
in this case against being misled in this matter. 

It is, therefore, ordered, adjudged and decreed that the verdict and 
sentence herein be annulled and set aside, and that the case be re- 
manded to be proceeded with according to law. 








No. 177. 


THE STATE OF LOUISIANA VS. JIM JONES. 


A juror who, when sworn on his voir dire, says that from what he knows of the character of 
the accused he has a little prejudice against him, but that this feeling can, in no manner, 
affect his verdict and that he will be governed sulely by the law and the evidence, is not 
incompetent. 

Where the mortal blow is given in one parish, but death ensues in another, the crime may 
be prosecuted in either parish, and it is not essential to the validity of the indictment 
in such case that said facts should be averred therein. The crime may be charged to 
have been committed in the parish where the bill is found. 

Where a person, after being wounded, sends for a minister and declares tq him that he ex- 
pects to die, has no hope of recovery and continues to speak in this strain till his death, 
the condition of mind prerequisite to making a valid dying declaration, is sufficiently 
proved. 

PPEAL from the Second District Court, Parish of Bossier. 


Drew, J. 


J. A. W. Lowry and M. J. Crain, District Attorneys, for the State, 
Appellee. 


J. E. Reynolds for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant was convicted of murder, and appeals from 
a sentence of death imposed under the unqualified verdict of the jury. 

1. He first complains of the ruling of the trial judge declaring one 
George Gilmer a competent juror. 

This juror was sworn on his voir dire and stated, quoting: ‘‘ That 
from his knowledge of the previous character of the defendant that he 
had some little prejudice against the defendant, but that he could lay 
this aside and try the case according to the law and the evidence re- 
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gardless of this prejudice and do exact justice between the State and 
defendant, and be governed by the law and the evidence.” 

We know of no law and have been pointed to none that, under the 
condition of mind disclosed by the juror iu the above statement, would 
disqualify him as a juror. He was certainly competent ; but while so 
holding we think it the wiser course in a judge to exclude from the 
jury every man who entertains even a little prejudice against an 
accused from a knowledge of his reputation, or other mere personal 
grounds. 

2. A motion for a new trial was filed and was urged mainly, if not 
exclusively, on the ground that the mortal blow had been given in the 
parish of Bossier, where the trial was had, but the death ensued in 
another parish, and that these facts were not set forth in the indict- 
ment, and that it was essential they should have been so averred ; and 
an affidavit of the judge presiding showing said facts was annexed to 
the motion. 

Of course, it was an irregularity to seek to take advantage of such 
au alleged defect in the indictment and proceedings by a motion for a 
new trial, but inasmuch as no objection is fonnd of record against this 
mode of presenting the issue, we shall consider it. 

The object of setting out in an indictment the place of death, is to 
show the jurisdiction of the court over the offense. Under the common 
law, such an omission or failure might be fatal to the prosecution. 
Section 988 of the Revised Statutes of this State, however, provides 
that when a crime “shall be begun in one parish and completed in 
another, it may be dealt with, inquired of, tried, determined and 
punished in either of the parishes in the same manner as if it had been 
wholly committed therein.” 

Under this Statute the district court of Bussier, where the mortal 
blow was inflicted, was expressly clothed with jurisdiction over the 
offense and its prosecution; and in consideration of this fact, it was 
legitimate and competent to charge in the indictment found by the 
grand jury of that parish, that the murder was therein committed, as 
was done, and not required to set out in detail that the death occurred 
in one parish and the mortal wound was inflicted in another, since the 
place of death need only be averred, as before stated, for the purpose 
of showing the jurisdiction in the court. The substantial fact charged 
in the indictment was the murder, the place where the victim died 
was an immaterial circumstance, considered with reference to the law 
' investing with jurisdiction over the crime the court of the place where 
the mortal stroke was given. 
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The counsel for the accused cites the case of the State vs. Cummings, 
5 Ann. 331, as opposed to these views. We do not so construe that 
decision, the facts relating to the offense and prosecution are very un- 
satisfactorily and obscurely set out in the opinion of the Court, but if 
there is anything in that case opposed to the doctrine now announced, 
we are not disposed to follow it. The motion for a new trial was prop- 


erly overruled. 


3. The counsel for the accused took a bill of exceptions to the ad- 
missibility of a statement of the murdered woman, offered and received 
in evidence as her dying declarations. His objection to the same was, 
substantially, that it was not shown with sufficient certainty that at 
the time of the statement the person was under an apprehension of 
impending dissolution. The evidence on this point, as stated by the 
trial judge in the bill of exceptions, is as follows: 


“The witness Williams stated to the court that the deceased sent 
for him, a minister of the gospel, to come and pray for her, and when 
he reached her bed-side she told him she sent for him to pray for her, 
that she did not expect to live and wanted the prayers of herself and 
the church, and that he and some of the members of the church prayed 
for her ; that he watched her and was with her until her death * * * 
that at no time did she express any hope of life, but all the time said 
she would not get well and that she felt and expected she would die. 
* * * * * Both physicians testified there was no hope for her 
recovery.” 


This evidence shows, we think, that the woman fully believed that 
she would die, and that the statement was made under a full sense of 
approaching dissolution. All authorities concur that, under similar 
expressions touching the expectation and belief of death, the state- 
ment must be regarded as a dying declaration. 


The ground for the admission of such a declaration as evidence, is 
that in the expectation of approaching death, all temptation to false- 
hood either from interest, hope or fear will be renounced; and the 
awful nature of the situation will impress the declarant as strongly 
with the necessity of telling the truth as the solemn obligation of an 
oath. We must infer from the evidence that such was the situation of 
this party, and her mental condition when her declaration was made. 
She not only declared once that she had no hope of living, but accord- 
ing to the evidence, continued to do so until death came. Even if there 
be but one declaration of the kind, it matters not that several days 
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may elapse, as in this case, before the person dies. Whart. Crim. Ev., 
8th ed., Sees. 281, 283. 

This completes the view of the proceedings in the case as the 
record presents them, and we can find nothing therein to relieve the 
unfortunate accused from the impending sentence. 


Judgment affirmed. 








No. 186. 


THE State or Louisiana vs. HAL MATTHEWS. 


The rule that the jury is bound to accept and apply the law as laid down by the jadge, and 
that it cannot disregard it without violating its oath and duty is reaftirmed ; and itis not 
error to refuse a charge ‘‘that if the jury cannot conscientiously believe that the jadge 
has charged the law correctly, they do not violate their oath in disregarding it." Such 
a principle would utterly emascniate and annul the rale. 

It is not essential! that the violence inflicted by the defendant should have been the sole 
cause of the death; but if it hastened tne termination of life, or really contributed, me- 
diately or immediately, to the death in a degree sufficient to be a clear contributing 
cause, that is sufticient 


PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. 


M. 8. Crain, District Attorney, for the State, Appellee. 
J. W. Jones, for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. Charges of error are based on five bills of exception. 

Bill No. 1 is taken to the refusal of the judge to instruct the clerk 
to embody in the transcript the form of the oath administered to the 
jury. The refusal was utterly inconsequent, because the bill of ex- 
ception, signed by the judge, contains the oath in full, and it is the 
same which we have heretofore sanctioned as legal. State vs. John- 
son, 37 Aun. 421; State vs. Logan, id. 778; State vs. Vinson, id. 792. 

Bill No. 2 arraigns the refusal of the judge to charge that, “the jury 
is a co-ordinate branch of the court and your oath as jurors obligates 
the jury to find a verdict according to the law and the evidence of the 
case.” 

The judge did not question the correctness of the proposition, but 
refused because his written charge fully covered the point. The reascn 
is good, as we find that the written charge had fully expounded: the 
‘ duty of the jury with reference to the law and the facts as laid down 
by this Court. 

Bill No 3 excepts to the charge of the judge on the subject of the 
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function of the jury with reference to the law and their duty to accept 
and apply the law as laid down by the court. The charge is couched 
in the very language of this Court in State vs. Vinson, 37 Ann. 792 
and embraces every essential element. 

Bill No. 4 is taken to the refusal of the following charge: “If the 
jury cannot conscientiously believe that the court has charged the law 
correctly, they do not violate their oath in disregarding it.” 

This Court has repeatedly held that, the jury is bound to accept and 
apply the law as laid down by the judge, and that, while it has the 
power to disregard it, yet in so doing, it would violate its oath and 
duty. State vs. Vinson, 37 Ann. 792; State vs. Ford, id. 465; State vs. 
Johnson, 30 Ann. 905; State vs. Scott, 12 Ann. 386; State vs. Ballerio, 
1] Ann. 81. 

The charge invoked by counsel would utterly emasculate and annul 
the rule thus repeatedly laid down, and the judge a quo rightly refused 
it. 

The 5th and last bill challenges the judge’s refusal to give the fol- 
lowing charge: ‘Proof that the violence inflicted by the defendant 
was the cause of the death of the deceased is necessary and the evi- 
dence must connect the death with the special Ylow charged.” 

The: court had already charged that, before convicting “the jury 
must be satisfied that defendant caused the death of deceased, either 
wholly or in part. If Carey had been already mortally wounded, yet 
if defendant struck him wiih a bottle and thereby inflicted a wound 
which hastened the termination of his life, it was a sufficient killing 
by defendant.” 

This charge is a correct exposition of the law, and defendant’s coun- 
sel is quite in error in his contention that it applies only to cases of 
conspiracy and concurrent injuries inflicted by several persons. On 
the contrary, it applies to other contributing causes of death of what- 
ever nature. Thus Lord Hale says: “If a man receives a wound not 
in itself mortal, but, either from want or neglect of helpful applica- 
tion, it turns to a gangrene or a fever, and that gangrene or fever be 
the immediate cause of death, vet this is murder or manslaughter in 
him that gave the wound.” 1 Hale, P. C. 428; see also State vs. Scott; 
12 Ann. 274; 3 Greenleaf Ev. sec. 139. 

And Mr. Bishop summarizes the doctrine thus: ‘Whenever a blow 
is inflicted under circumstances to render the party inflicting it crimi- 
nally’ responsible if death follows, he will be deemed guilty of the 
homicide, though the person beaten would have died of other causes, 
or would not have died from this one had not others operated with it; pro- 
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vided, the blow really contributed mediately or immediately to the 
death in a degree sufficient for the law’s notice.” And again: “If the 
person would have died from some other cause already. operating, yet 
if the wound hastened the termination of life, this is enough, as for 
example, if he had been already mortally wounded by another.” 2 
Bishop Cr. L., secs. 637, 638. 

In a certain sense, every man is born and lives, mortally wounded; 
that is, subject to laws which inevitably doom him to death. No mur- 
der does more than to hasten the termination of life. 

We conclude, therefore, that the judge has correctly expounded the 
law, and that the charge asked was too broad, inasmuch as, without 
explanation, it might have conveyed the erroneous idea that it was es- 
sential that the blow should have beeu the sole cause of the death. 


Judgment attirmed. 


No. 188. 
THE State or Lourstana vs. MAY Forp. 


1. The essential elements of forgery to be charged against the accused and proved are 

three :— 
Ist. A writing, in such form as to be apparently of some legal efficacy. 
2d. An evil intent, of the sort deemed fraudulent, in the mind of the defendant. 
3d. A false making of such writing. 

2. A jury ought to infer an intent to defraud the person who would have to pay the instru- 
ment, if it were genuine, although from the manner of executing the forgery, or from 
that person's ordinary caution, it would not be likely to impose upon him. 

3. A clerical error in writing a name io an indictment cannot be invoked as vitiating the 
proceeding. 32 Ann. 782; 35 Ann. 293. 


PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. 


M. 8S. Crain, District Attorney, for the State, Appellee. 
S. P. Watts and M. C. Elstner for Defendant and Appellant. 





The opinion of the Court was delivered by 

Watkins, J. The accused appeals from a conviction for forgery and 
asks a reversal of judgment and sentence on the ground that “‘ the 
State did not prove on the trial that McKellar was indebted to Frier- 
son, or that Frierson was a creditor of McKellar.” 

The indictment sets out that the name of S. J. Frierson was forged 
to an order for $85 in money, which the accused wilfully, falsely and 
frauduleutly forged, counterfeited, uttered, published, and pat off as 
genuine; and which was presented to R. N. McKellar— on whom said 
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order was drawn—for payment, with intent to cheat and defraud said 
McKellar, said May Ford well knowing said orde: to be false, fraudu- 
lent and forged at time of presentation. 

It appears that after the trial judge had delivered an oral charge to 
the jury the prisoner’s counsel requested him to give them the follow- 
ing special charges, viz: 

Ist. That the jury must be satistied from the evidence that R. N. 
McKellar would have paid the said order had it been genuine, before 
they could the defendant. 

2d. That the jury must be satisfied from the evidence that the de- 
fendant forged the name of S..7. Frierson as charged in the bill, and 
not the name of J. S.J. Frierson, before they could convict the de- 


fendant. : 


These special charges the trial judge declined to give for reasons 
assigned in the bill of exceptions reserved by accused, viz: ‘ The first 
charge was refused becanse the court had charged the jury that if the 
order was a forgery, it was sufficient if it had an adaption to accom- 
plish a fraud.” 

Mr. Bishop says: “ The essential elements of torgery, to be charged 
against the defendant and proved, are three :— 

Ist. A writing, in such form as to be apparently of some legal effi- 
cacy. 

2d. An evil intent, of the sort deemed fraudulent, in the mind of 
the defendant. 

3d. A false making of such writing. Crim. Proc. sec. 400; 2 Crim. 
Law, sec. 523. 

“A jury ought to infer an intent to defraud the person who would 
have to pay the instrument if it were genuine, although from the man- 
ner of executing the forgery, or from that person’s ordinary caution, it 
would not be likely to impose on him, and althongh the object was 
general, to defrand whoever might take the instrument, and the inten- 
tion of defrauding, in particular, the person who would have to pay 
the instrument, if genuine, did not enter into the prisoner’s contem- 
plation.” Russell and Ryan’s British Crown Cases, vol. 1, p. 291, Rex 
vs. Mary Mazorka; 19 Ann. 396. . 

“If there be, at any time, a bare possibility of fraud, it is enongh to 
constitute the offense.” Whar. Crim. Law, p. 388; Archbold’s Crim. 
Plead. 346; 35 Ann. 1042, State vs. Ferguson. 

The ruling of the court on this point was correct. 
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II. 


The judge further assigns that the second charge was “‘refused be- 
cause the order had been read to the jury without objection, and the 
jury were then the sole judges whether it proved the allegations of tie 
indictment, as to alleged or supposed drawer or not. 

If there was a variance in the name of the supposed drawer as al- 
leged in the indictment, and that in the order, objection should have 
been taken when offered in evidence, and the court would have decided 
whether there was a variance. 

‘“‘And because the court had charged that the jury must be satisfied 
beyond all reasonable doubt that the defendant committed the crime 
of forgery of the order as set out in the pleadings.” 

In 35 Ann. 293, State vs. Morgan, this Court say: ‘A clerical error 
in writing a name in ap indictment cannot be invoked as violating fhe 
proceeding. 

32 Ann. 782, State vs. Given: ‘‘A question of variance between the 
allegation, and the proof is to be submitted, under proper instructions 
from the court, to the jury; unless the variance is palpable; in which 
case it is not. 

“An allegation that a banknote is payabte to “A bearer,” is supported 
by proof of a note payable to “A or bearer.” 

We think the instructions given by the trial judge to the jury, were 
sufficient, as also the reasons he assigns for refusing the charge re- 


quested. 
Ill. 


In this Court defendant’s counsel assigns error apparent on the face 
of the record, that ‘“‘the minutes of the court do not show that the de- 
fendant was present in court when the verdict of the jury was rendered. 
T. p. 10. 

The minutes referred to as not affirmatively showing the presence of 
the accused in open court at the time when the jury delivered their 
verdict in open court is as follows, viz: 

‘¢SHREVEPORT, La., Friday, September 24, 1886. 

“Court met pursuant to adjournment, his Honor, A. W. O. Hicks, 
judge, presiding. 

‘Minutes of yesterday read and approved in open court. 


“STATE OF LOUISIANA ) 
versus » Forgery and Uttering. 
MAY FORD. \ 


‘Case called for trial. The defendant, May Ford, in open court, hav- 
ing been duly arraigned and pleaded thereto not guilty. Now comes 
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the district attorney who prosecutes on behalf of the State of Louisi- 
ana, and the prisoner at the bar in his own proper person represented by 
P. S. Watts and M. C. Elstner, Esqrs., who announced themselves 
ready for trial. Whereupon came the following named jurors drawn 
from the regular panel, to-wit: * * * making in-all twelve good 
and lawfal men of the parish of Caddo, duly empanelled and sworn 
who, after hearing the evidence, argument of counsel and charge of 
the court, retired to consider of their verdict, and on returning into 
open court do, upon their oaths, say: ‘ We, the jury, tind the prisoner 


guilty.’ LOUIS LEVY, Foreman.” 


All of these proceedings were had upon one an:! the same day, and 
without any adjournment of the courts The prisoner was present in 
open court when the trial commenced and must have been at the close 


when the verdict was rendered. 
The repetition of that recital in the minutes would have been, under 


the circumstances detailed, unnecessary. Had there been an adjourn- 
ment of the court after the jury retired, or had the verdict been ren- 
dered upon a subsequent day, that recital in the minutes would have 


been necessary and its omissiou fatal. 


Judgment affirmed. 





